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PREFACE

UNICEF is mandated by the United Nations General Assembly to advocate for 
the protection of children’s rights, to help them meet their basic needs and to 
expand their opportunities to reach their full potential. UNICEF is guided by 
the Convention on the Rights of the Child, and strives to establish children’s 
rights as enduring ethical principles and international standards of behaviour 
towards children. UNICEF’s overall mandate means that as an organisation, 
it also has a responsibility to monitor the rights of separated children, and to 
ensure their protection as one of the most disadvantaged groups of children. 

UNICEF the Netherlands is actively engaged with this responsibility and 
through this study has made separated children, and in particular the practice 
of returning separated children to return houses in countries of origin from 
the Netherlands, a focus. Of particular concern is the lack of a formal Best 
Interests Determination in relation to these children when assessing their 
situation, and whether their return to a return house in the country of origin is 
in their individual best interest. This Report highlights the reasons why this is 
problematic and emphasises the need for greater efforts in working to protect 
and uphold the rights of this group of vulnerable children. 

Sincere thanks go to all those who have contributed to and cooperated in 
the process of this study. Particular thanks go to Jyothi Kanics, Child Rights 
Advocacy and Education Section, Private Fundraising and Partnerships Divi-
sion UNICEF for her support and guidance in the preparation of this Report, 
along with thanks to Martine Goeman, Defence for Children International the 
Netherlands, and Christel Kievits, the Netherlands Red Cross for their time 
generously given to reviewing the Report. Finally, thanks go to Helene 
Soupios-David, European Council on Refugees and Exiles for so readily en-
couraging UNICEF the Netherlands efforts to advocate for the use of the ECRE 
and Save the Children “Checklist to Achieve Good Practices When Conside-
ring the Return of Children to Third Countries” in the Netherlands. It is hoped 
that this invaluable tool (Part 7 of this Report) is put to use in the Netherlands 
and we will continue to endorse it in our ongoing advocacy efforts for better 
and more meaningful protection of the best interests of separated children. 

Claire Achmad
Project Lead
Research and Advocacy Offi cer 
Advocacy and Child Rights Team
UNICEF the Netherlands

The Hague, May 2012
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PART 1: INTRODUCTION

Over time, Dutch government policies addressing separated children1 seeking 
asylum in the Netherlands have taken an increasingly strict position. This is 
evident from the way separated children are treated in the asylum process, 
and through the increased focus of government policy in this area on the 
return of separated children to their country of origin,2 or to a country of tran-
sit.3 This trend continued and was expanded under the recently collapsed (as 
of April 2012) Rutte-coalition government, formed in 2010.4 This raises serious 
concerns for the protection of this specifi c group of children (referred to in 
Dutch as “AMVs”, but for the purpose of this report will be referred to throug-
hout as separated children) and their wellbeing and rights under applicable 
and relevant international and regional protection and legal standards. 

UNICEF the Netherlands is concerned about practices in this context. An area 
of particular concern is the policy of returning separated children who are ine-
ligible to remain in the Netherlands (following a failed asylum application) to 
“reception houses” or “return houses”, located in the country of origin of the 
child. These are sometimes simply referred to as “places of shelter”, “shelters” 
or “orphanages”, but to ensure clarity, this report will use the term “return 
houses”. The Dutch government’s reliance on the use or existence of return 
houses in countries of origin appears to be in response to the obligation the 
Netherlands is under by virtue of Article 10(2) of the Directive on common 
standards and procedures in Member States for returning illegally staying 
third-country nationals (the Return Directive) to make sure that ‘adequate 
reception facilities’ are available in the country of return if children are being 
returned to such reception facilities. Whilst the Netherlands provides the 
primary example of the use of such measures, other European States have, in 
recent times, taken active steps to emulate the Dutch policy, and in a number 
of cases are now working alongside the Dutch government in cooperation on 
specifi c projects in this area, under the European Return Platform on Unac-
companied Minors (discussed in Part 5 of this Report). The policy of using 
return houses as a mechanism to facilitate return to countries of origin raises 
a number of important and specifi c questions and issues regarding the treat-
ment of these children. First and foremost, whether children who are returned 
to return houses in countries of origin are being treated in accordance with 
their best interests under the United Nations Convention on the Rights of the 
Child (CRC) and other international human rights protection measures must 
be considered. It should also be noted at the outset that return to a return 
house may either be voluntary in nature, that is, the child is willing or agrees 
to return (but there may be a level of pressure exerted on the child to do so), 
or forced, whereby the child does not want to return, but is forced to do so. 

Motivation behind the report

UNICEF the Netherlands has prepared this report in order to highlight the 
issue of decisions to return separated children to return houses in countries 
of origin, which have not been informed by a formal Best Interests Determina-
tion (BID). To date, the policy of returning separated children to return houses 
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has not received much attention. Indeed, there is little information publically 
available that explains the policy and what it involves in practice.5

 Despite this, the practice of return to return houses in countries of origin 
is already being observed by other European governments who have ex-
pressed their desire to pursue similar policies, or have indeed begun to do so, 
thus seemingly treating the Dutch practice as a good example of action in this 
area (indeed, the Dutch government, as will be discussed later, does take the 
position that it is an example of good practice due to a lower infl ow of sepa-
rated children from certain countries of origin). 

 This presents a worrying development and this Report makes a contribu-
tion to wider discussion and deeper understanding of the issues at stake. Gi-
ven current information gaps regarding how the policy of return of separated 
children to return houses is implemented and works in practice, especially in 
terms of to what extent and how the best interests of the child are taken into 
account and incorporated in the process, the wider research which has culmi-
nated in this Report has sought to fi ll some of these pre-existing gaps. 

 This Report also complements the work previously undertaken and cur-
rently on-going by UNICEF the Netherlands and other relevant stakeholders 
in this area, both in the Netherlands and in wider Europe. For example, in 
2010, UNICEF the Netherlands and Defence for Children International the 
Netherlands (DCI) established the Advisory Committee on the Monitoring of 
Unaccompanied Minors Seeking Asylum Return. This Committee functions 
as an informal think-tank on these issues, and to date one of the main topics 
of discussion has been the policy of return to return houses without a formal 
BID, and the decision-making process in relation to separated children. The 
Committee features representation from UNICEF the Netherlands, DCI, the 
Netherlands Red Cross, International Organisation for Migration the Nether-
lands (IOM), United Nations High Commissioner for Refugees (UNHCR), the 
Dutch Guardianship and Family Guardianship Organization for refugees and 
asylum seekers (NIDOS) and the Dutch Ministry of Interior and Kingdom 
Relations. In 2011 an invitation was extended to the Immigration and Natura-
lisation Service of the Dutch Ministry of the Interior (IND), and offi cials of this 
agency along with those from the Repatriation and Departure Service (Dienst 
Terugkeer en Vertrek or “DT&V”) now attend Committee meetings. This Report 
will be formally presented to the Committee, and will provide further impetus 
and a basis for greater discussion and actions on the subject, to ensure that 
a formal BID is incorporated in the decision-making process to protect and 
uphold the best interests of separated children. 

Scope and coverage of the Report

This Report is focussed on the specifi c issue of the lack of a formal Best Inte-
rests Determination procedure for separated children and the practice of re-
turn of separated children to return houses in countries of origin. Wider issues 
regarding return in general and the larger area of the treatment and rights 
of child migrants and asylum seekers fall outside the scope of this particular 
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Report and study. However, these are areas that UNICEF the Netherlands is 
actively engaged with and working on, along with other UNICEF National 
Committees and relevant partner organisations. 

 Part 2 of the Report focuses on providing relevant background and over-
view content, in order to locate the particular issue of return of separated 
children to return houses in countries of origin – and the general lack of a 
formal BID in the process - in its wider contextual setting. 

 In terms of geographical scope, this report has two main facets. In Part 3, 
the wider European context is considered, in terms of the issue of separated 
children in Europe and the European and international legal and policy frame-
work which operates in this area (Part 4). Part 5 focuses on the specifi c Dutch 
context, in order to better understand the relevant law and policy pertaining 
to this issue in the Netherlands, and the specifi c practice as developed and 
implemented by the Dutch government and being considered for the future 
regarding return of separated children to return houses in countries of origin. 
The study of policies and practice in other European countries regarding this 
topic falls outside the scope of this study, but it is an area in which further 
research would be useful in the future. This would be particularly valuable in 
adding a comparative perspective to assess whether return houses in coun-
tries of origin are being more widely utilised or developed as a way to deal 
with the issue of separated children seeking asylum in Europe. 

 Part 6 of this Report draws together the discussion appearing throughout. 
It provides a set of recommendations and for ensuring the best interests of 
the child are incorporated and infused into any Dutch government policy 
around the return of separated children to return houses in countries of origin 
as a measure to regulate the situation of separated children. Part 7 discusses 
the checklist which appears as Annex B of this Report, which is a reproduction 
of the checklist prepared by the European Council on Refugees and Exiles and 
Save the Children entitled “Checklist to Achieve Good Practices When Consi-
dering the Return of Children to Third Countries”. The checklist was fi rst pu-
blished as part of the Comparative Study on practices in the fi eld of returns of 
minors in December 2011, undertaken by the European Council on Refugees 
and Exiles in strategic partnership with Save the Children (EU Offi ce) for the 
European Commission Directorate-General Home.6 UNICEF the Netherlands 
has translated the checklist into Dutch in order to make it user-ready in the 
Dutch context, for example by government offi cials including immigration 
offi cers. This translated version will be made available separately. As part of 
this study, UNICEF the Netherlands has also prepared a one page summary 
checklist which also appears in Part 7 of this Report, entitled “UNICEF the 
Netherlands Checklist on Children and Return”. It condenses the key aspects 
of the larger checklist. It is intended that this be used by the same actors as 
mentioned above, as a quick reference tool when dealing with return decisi-
ons related to separated children in the Netherlands. 

 In terms of the aims of this research project, some of the key research 
questions that we set out to explore are as follows, broken down into grou-
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pings under a number of core focus aims: 

Gain a better statistical picture: 

- What are the numbers of separated children arriving in the Netherlands 
and wider Europe?

- In what numbers are separated children being returned from the Ne-
therlands and other European countries to return houses in countries of 
origin? 

- How many children have stayed in return houses in countries of origin 
after being returned there from the Netherlands?

Gain a better understanding of the policies:

- What is the motivation of the Dutch Government behind the use of return
 houses? What are the policy drivers?
- Is the use of further return houses planned by the Dutch government?
- Are there any further return houses planned for use by other European
 States in the future? If so, where and when, and what countries are 
 involved? 
- Why are other governments motivated to follow the Dutch model?
- What alternatives are considered as viable options other than return to
 return houses?

Gain a better understanding of the process:

- What is the decision-making process for return in the Netherlands, and
 what, if any, measures are in-built in the process in order to protect and
 take into consideration the best interests of the child? Does an explicit,
 formal Best Interests Determination (BID) occur, and if so at which stage
 of the process? 
- Through what process is it determined that the child should return?
 Through what process is it determined that the child should return to a
 return house as the specifi c solution for that child? What is the asses
 ment undertaken? 
- What role does family tracing play, and what (if any) assessment of the
 family situation takes place? 
- What focus, if any, is placed on fi nding a durable solution for the child?
- Are the child’s views taken into account and if so, to what extent? 
- How does the role of the guardian in the Netherlands fi t into the process?  
 How important is the role played by the guardian?
- How does return occur? (i.e. practically, what is the process?)
- What partner agencies are involved in the process of return?

The conditions in and related to return houses:

- How many return houses are currently in use by the Netherlands and 
where are they located?

- How long do such children remain in return houses and under what con-
ditions? 
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- Who runs the existing return houses?
- In general, what are the conditions in the return houses in terms of the 

facilities and services offered in the return houses? 
- What are the secondary effects or unintended consequences of the policy 

of return to return houses in countries of origin?
- What alternatives exist to the use of return houses? 

Follow-up post-return

- What monitoring of the child’s situation, if any, takes place after their re-
turn to a return house?

- What agencies are involved with the child in the post-return phase? 
- When does the returning country’s involvement with the child cease once 

he or she has been returned? (i.e. is there a period of continued involve-
ment, or does this cease immediately upon return?)

- Is there a long-term plan for such a returned child, either in terms of fami-
ly reunifi cation, or reintegration into society with adequate guardianship? 
How does guardianship in the country of origin connect to or overlap with 
guardianship established in the host country?

Methodology

The methodology utilised for the research presented in this report has been 
two-fold. During the initial phase, extensive desk research and a signifi cant 
literature review was undertaken, utilising a wide array of sources which are 
comprehensively detailed in the bibliography at the end of this Report. This 
included reference to a situation analysis on forced return undertaken by UNI-
CEF Child Rights Advocacy and Education Section, Private Fundraising and 
Partnerships (PFP), Geneva.7 The sources canvassed through the literature re-
view are listed in a comprehensive bibliography appearing at the end of this 
Report. Given its comprehensive coverage of the topic, the bibliography may 
provide a useful starting point for further studies in this area which may be 
undertaken by UNICEF national committees or other organisations, agencies 
or interested individuals in the future. 

During the second phase, qualitative research was undertaken by conducting 
interviews/discussions with stakeholders in the Netherlands and Europe, 
identifi ed as having experience or information useful to this research. A series 
of key interview questions were formulated (these appear in full at Annex A 
to this report) and used during stakeholder interviews; sometimes discus-
sion during interviews deviated from the precise interview questions, but 
generally a broad range of questions which appear at Annex A was covered. 
The following stakeholders gave generously of their time and expertise either 
providing support to this research or sharing information in an interview: 

- Defence for Children International the Netherlands (DCI)8

- International Organization for Migration, The Netherlands (IOM)9

- The Netherlands Red Cross10

- Direction for Migration Policy, Ministerie van Veiligheid en Justitie (later 
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Ministerie van Binnenlandse Zaken en Koninkrijksrelaties - Ministry of the 
Interior and Kingdom Relations, The Netherlands -11

- Repatriation and Departure Service (Dienst Terugkeer en Vertrek) – Minis-
try of the Interior and Kingdom Relations

- UNICEF Country Offi ce Afghanistan
- UNICEF Country Offi ce Angola
- UNICEF Country Offi ce Democratic Republic of the Congo
- UNICEF Geneva
- Swiss Foundation of the International Social Service12

 The Report is therefore a product of these two research streams being 
drawn together, in an effort to provide as clear a picture as possible of the 
issue of return of separated children to return houses in countries of origin, 
both in terms of policies and practices. 
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Endnotes – Part 1

1. See Part 2 of this Report for a discussion of who constitutes a separated child. 

2. The country that the child originates from or that they are a national of.

3. A country that a child travels through or arrives in prior to arriving in their fi nal destination. 

4. See the Kingdom of the Netherlands, Coalition Agreement, (2010) available at (http://www.
government.nl/Government/Coalition_agreement) last visited 1 August 2011.

5. One of the few sources is Mariska Kromhout, “Return of Separated Children: The Impact of 
Dutch Policies”, International Migration, (2011) 49: 24–47. 

6. European Council on Refugees and Exiles in strategic partnership with Save the Children 
(EU Offi ce) for the European Commission Directorate-General Home, Comparative Study 
on Practices in the Field of Return of Minors, Final Report, (HOME/2009/RFXX/PR1002), 
December 2011. The Checklist for supporting Member States when Considering the Return 
of Children to Third Countries appears at p.166-189.

7. P. Seidel, Situation Analysis: Forced Return of Separated Children to Reception Centres, 
Child Rights 

Advocacy and Education Section, PFP, UNICEF, (2011). 

8. See http://www.defenceforchildren.nl/.

9. See http://www.iom-nederland.nl/. 

10. See http://www.rodekruis.nl/paginas/home.aspx. 

11. See http://www.rijksoverheid.nl/ministeries/venj. 

12. See http://www.ssiss.ch/en/the_swiss_foundation_of_the_iss_0. 
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PART 2: SEPARATED CHILDREN - 

CONTEXTUAL BACKGROUND AND OVERVIEW

This section provides some wider contextual background regarding asylum 
seeking separated children, which forms an important backdrop to discuss the 
issue of return of separated children to return houses in countries of origin. 
Moreover, it is essential to understand the issue of return of these vulnerable 
children in this context. 

Child asylum-seekers: Who is an “unaccompanied minor” or 

“separated child”?

As noted above, there are a number of different terms used in relation to a 
child who is essentially an unaccompanied minor or separated child. Howe-
ver, what does such a status actually entail? That is, who counts as an unac-
companied minor or separated child, in the Netherlands and in Europe, and 
how is the term defi ned? This is important background context to the discus-
sion of return of this group of children to return houses in countries of origin. 
Under Dutch family Law, a minor is a person who is under 18 years of age 
and who is unmarried and who has never been married before. Dutch policy 
(Vreemdelingencirculaire 2000) considers minors to be unaccompanied if 
they are not accompanied by (one of) their adult parents or their guardian ap-
pointed abroad when entering the Netherlands, and if none of their adult pa-
rents or previously appointed guardian(s) resides in the Netherlands.13 Dutch 
Law considers minors to be unaccompanied if they are not accompanied by 
their adult parents.14 

 At the European Union level, a defi nition of unaccompanied minors was 
adopted by the European Council in 2001, which defi nes unaccompanied 
minors (separated children) as “Third country national or stateless persons 
below the age of 18, who arrive on the territory of the Member States unac-
companied by an adult responsible for them whether by law or custom, and 
for as long as they are not effectively taken into the care of such a person, or 
minors who are left unaccompanied after they have entered the territory of 
the Member States.”15 This defi nition is endorsed and applied in the EU Action 
Plan on Unaccompanied Minors (2010-2014).16

 The Statement of Good Practice of the Separated Children in Europe 
Programme provides a further useful defi nition worth bearing in mind. It is 
broader than the European Council defi nition, and uses the term “separated 
children”. It defi nes separated children as “under 18 years of age, outside their 
country of origin and separated from both parents, or their previous legal, or 
customary primary caregiver.”17

 Finally, the Committee on the Rights of the Child, in its General Comment 
no. 6 defi nes both the terms “unaccompanied children (or unaccompanied 
minors)” and “separated children” as distinct from each other. Unaccompa-
nied children are “children, as defi ned by Article 1 of the Convention, who 
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have been separated from both parents and other relatives and are not being 
cared for by an adult who, by law or custom, is responsible for doing so.”18 On 
the other hand, separated children are “children, as defi ned in article 1 of the 
Convention, who have been separated from both parents, or from their pre-
vious legal or customary caregiver, but not necessarily from other relatives. 
These may, therefore, include children accompanied by other adult family 
members.”19

Understanding separated children seeking asylum as a group
 
The Rapporteur for the Council of Europe’s Parliamentary Assembly Commit-
tee on Migration, Refugees and Population recently described unaccompa-
nied minors (separated children) as: 

“a multifaceted and diverse group: they can be asylum seekers who have fl ed 
their countries of origin because of armed confl icts or persecution; often to 
avoid being forcefully recruited to militias or other armed groups; they can be 
sent by their families to Europe in search of better living conditions; they may 
be runaways; those who arrive in Europe to be reunited with their family  but 
who do not fall under the offi cial family reunifi cation programmes; or children 
who are victims of traffi cking. They often arrive in Europe for mixed motivati-
ons and/or move from one category to another.”20

 Given the nature of this group of children, specifi c issues and challenges 
can and do arise which are particular to the circumstances such children fi nd 
themselves in. In the view of UNICEF the Netherlands, some of the most pres-
sing are: 

• Risk of child traffi cking;
• Unsafe migration, risks of exploitation and abuse;
• Absence of protection and adequate care;
• Limited guidance and support in asylum procedures, and perhaps unsa-

tisfactory guardianship arrangements;
• Children are not heard and their individual wishes are not taken into ac-

count in decision-making;
• The best interests of the individual child are not adequately considered;
• Separation from family and kinship groups; and
• A durable solution for the individual child might not be considered.

What these challenges and issues facing separated children highlight is the 
apparent gap between the commitments of national governments to the prin-
ciples and obligations under international law and international agreements 
that they have signed up to, and the reality of practice when it comes to 
dealing with separated children as a group. Often, separated children are ap-
proached as a group primarily as migrants, whereas fi rst and foremost, they 
should be treated as children. As Hernandez and Touzenis assert: 

“This disparity between the principles agreed to by governments and the 
reality of individual lives underscores the vulnerability of migrants in terms of 
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dignity and human rights. A major problem for children is that they are consi-
dered as migrants before they are considered as children – this automatically 
lowers their legal protection, as international standards regarding children are 
much more elaborated and more widely ratifi ed than those regarding mi-
grants.”21

 In terms of the profi le of the group of separated children seeking asylum 
in Europe, a few observations are helpful. It is diffi cult to establish a clear sta-
tistical picture regarding the numbers of separated children seeking asylum in 
Europe. This is because, as the EU Action Plan on Unaccompanied Minors no-
tes, “Statistics on unaccompanied minors are not widespread or consistent.”22 
Moreover, the European Fundamental Rights Agency (FRA) comments on the 
diffi culty of developing accurate statistics in this area, noting for example that 
“a failure to recognise children as separated at the time of arrival can lead 
to under-reporting; conversely, children recorded upon arrival as separated 
may subsequently be reunited with their parents, which may lead to over-
reporting. Furthermore, diffi culties in assessing age, when in doubt, add to 
the problem of compiling accurate fi gures.23 A further particular diffi culty in 
compiling accurate statistics on unaccompanied minors also comes from the 
fact that not all separated children lodge a claim for asylum, and therefore are 
often not captured in statistics.24

 Most recent offi cial Eurostat asylum statistics show that in 2010 in the 27 
European Union Member States there were in total 71,350 asylum applicants 
who were minors.25 Of this number, 10,700 were unaccompanied minors 
(therefore a child under 18 years of age arriving unaccompanied by an adult 
responsible for them or a child who is left unaccompanied after having ente-
red the territory of an EU member state).26 Frontex27 states that “The majority 
of unaccompanied minors seem to be young males aged between 16 and 17”, 
but that in some groups coming from specifi c countries, girls may also be 
highly represented and may be under under 16 years old.28

 In terms of where the main fl ows of separated children seeking asylum in 
Europe originate, Frontex notes the most prominent nationalities of separated 
children in 2009 were Afghan, Somali, Iraqi, Nigerian and Eritrean.29 However 
within these groups, different trends are evident, such as a sharp rise in the 
numbers of Afghan and Somali nationals,30 with both Afghanistan and Soma-
lia singled out by Frontex as being countries which will remain hotspots in the 
mid-term in relation to the fl ow of separated children seeking asylum in Eu-
rope.31 Indeed, in the Netherlands in 2009, 29% of Afghan nationals applying 
for asylum were separated children.32  Most recent offi cial fi gures available in 
2012 show that Afghanistan is the country of origin where the largest number 
of separated children currently (as of 1 February 2012) in reception facilities in 
the Netherlands originate from (370 children constituting 53% of the total).33 
FRA stated in 2010 that “The number of separated children arriving to the EU 
from third countries and wishing to stay in Member States will most likely 
continue to rise given the continuing confl icts in different areas of the world 
and economic disparities. The challenge for the EU and its Member States will 
be how to deal with this issue effectively, while fully respecting fundamental 
rights and acting in the best interest of each child.”34
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A specifi c response: Return of separated children to return houses in 

countries of origin

In order to address the issue of separated children seeking asylum, one 
method that has emerged as a specifi c response advocated and exercised by 
some European national governments is undertaking the return of this group 
of children to return houses in countries of origin. The Dutch Government has 
been a particularly strong advocate of such a policy. It has been said that in 
the area of return, “Dutch policy is aimed at realising – to the greatest extent 
possible – a procedure in which aliens who must leave the country actually do 
leave the Netherlands.”35

 Specifi cally in the area of return of separated children, this has emerged 
as a core focus for the Dutch Government since 2001, when a new policy on 
separated children was unveiled and implemented. It has been stated that 
the “core objectives of this policy are fewer asylum applications and more 
returns of minors who are not entitled to asylum.”36 This signalled a defi nite 
shift to a more hard line policy in this area, with returns envisaged as playing 
a large role. Since this time, return has been promoted as a key response to 
the issue of separated children seeking asylum in the Netherlands.

 The exact cost of using return houses in countries of origin remains 
unclear, however fi nancial costs to the Dutch government would appear to 
have involved costs to establish return houses, and to support the running 
of such facilities in an on-going manner. With regard to the possibility of the 
establishment of new return houses for the future, travel to places such as 
Afghanistan to scope possibilities for return houses are relevant costs too. A 
question remains as to whether this is prudent government spending when 
the numbers of children who may actually utilise these facilities remains 
small (as discussed further below). Another important question in this respect 
is whether a more appropriate investment (either monetarily or through capa-
city building or support) would be to focus on strengthening the child protec-
tion system in the country of origin, rather than establishing a separate return 
house or return project approach. 

 Return of separated children as a measure to address this strand of migra-
tion fl ow has also been raised as an issue for discussion in wider Europe. The 
following part of the Report discusses this context, to assess how this measu-
re has been received in wider Europe and to what extent it is a viable option 
for national governments to pursue. As the FRA has recently noted, “This is 
an issue that requires further study and consideration in order to fi nd durable 
and sustainable solutions in the best interests of the child, taking into account 
the compelling reasons which led or forced these children to leave their home 
country”.37
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PART 3: THE EUROPEAN CONTEXT

This part of the report provides an overview of the European context within 
which the individual national policies and practices of return of separated 
children to return houses in countries of origin occurs. It is important given 
the focus of this report on the Netherlands that the European context is con-
sidered as a high-level starting point in which to locate discussions related to 
return of separated children. 

The Charter of Fundamental Rights of the European Union

Following the entry into force of the Treaty of Lisbon,38 the Charter of Fun-
damental Rights has the same legal status as the European Union’s other 
treaties. It is relevant to the context of this present Report given that it en-
shrines and reaffi rms fundamental human rights which EU Member States 
are required to uphold and give effect to. Article 51(1) makes the scope of the 
Charter’s application clear: 

“The provisions of this Charter are addressed to the institutions and bodies 
of the Union with due regard for the principle of subsidiarity and to the Mem-
ber States only when they are implementing Union law. They shall therefore 
respect the rights, observe the principles and promote the application thereof 
in accordance with their respective powers.”39

 Of the substantive rights protected, Article 18 provides the Rights to Asy-
lum, and Article 19 provides the Right to Protection in the Event of Removal, 
Expulsion or Extradition. Article 24 sets out the Rights of the Child and specifi -
cally states: 

1. Children shall have the rights to such protection and care as is necessary 
for their well-being. They may express their views freely. Such views shall 
be taken into consideration on matters which concern them in accordance 
with their age and maturity.

2. In all actions relating to children, whether taken by public authorities or 
private institutions, the child’s best interests must be a primary considera-
tion. 

3. Every child shall have the right to maintain on a regular basis a personal 
relationship and direct contact with both his or her parents, unless that is 
contrary to his or her interests.40

The EU Returns Directive and other relevant EU action on separated 

children

The EU Returns Directive

The “EU Directive on common standards and procedures in Member States 
for returning illegally staying third-country nationals”41 (more commonly 
referred to as the “Returns Directive”) is the backbone of the European legal 
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framework regarding the return of third country nationals, providing speci-
fi c requirements for the implementation of return decisions by EU Member 
States. The Returns Directive extends to unaccompanied minors, and the 
most relevant articles pertaining to unaccompanied minors and their return 
are:
• Article 3(3), which defi nes ‘return’ as “the process of a third-country nati-

onal going back – whether in voluntary compliance with an obligation to 
return, or enforced – to his or her country of origin, or a country of transit 
in accordance with Community or bilateral readmission agreements or 
other arrangements, or another third country, to which the third-country 
national concerned voluntarily decides to return and in which he or she 
will be accepted.”;

• Article 3(9), which defi nes ‘vulnerable persons’ as including unaccompa-
nied minors; and

• Article 5, which states that “When implementing this Directive, Member 
States shall take due account of a) the best interests of the child; b) family 
life; c) the state of health of the third-country national concerned, and res-
pect the principle of non-refoulement.”

However, Article 10 is the most important provision of the Returns Directive to 
our current discussion, as it specifi cally addresses the “Return and removal of 
unaccompanied minors” and is the provision that sets out the requirements 
for the procedure of return of unaccompanied minors, and the required 
standard of reception in their country of origin if they are returned. It states:

1. Before deciding to issue a return decision in respect of an unaccompanied 
minor, assistance by appropriate bodies other than the authorities enfor-
cing return shall be granted with due consideration being given to the 
best interests of the child.

2. Before removing an unaccompanied minor from the territory of a Mem-
ber State, the authorities of that Member State shall be satisfi ed that he or 
she will be returned to a member of his or her family, a nominated guar-
dian or adequate reception facilities in the State of return.

Therefore, Article 10(1) appears to place a strong emphasis on the need for 
decision-making bodies charged with making decisions on return of unac-
companied minors to grant assistance by other organisations or agencies be-
fore making a decision on return and in line with the best interests of the child 
(presumably who have expertise in child protection and rights issues). This 
provision is important in highlighting the importance of giving due considera-
tion to the best interests of the child concerned. 

 Article 10(2) is further important as it sets out the options for Member 
State authorities for returning unaccompanied minors, and what they must 
be satisfi ed exists for that child in the State of return. Here, three options for 
return of unaccompanied minors are given, that is, either return to a family 
member, to a nominated guardian, or to adequate reception facilities. The 
fi nal option, return to adequate reception facilities in the State of return, the-
oretically opens the door to Member States to return unaccompanied minors 
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to return houses in countries of origin (and theoretically potentially in coun-
tries of transit too). However, to comply with Article 10(2) of the Returns Direc-
tive, the authorities of the Member State need to be satisfi ed that such return 
houses offer ‘adequate reception facilities’. What constitutes such a standard 
is unclear and not defi ned in the Directive. This creates a problem when it co-
mes to assessing whether or not Member States in utilising return houses in 
countries of origin are complying with the standard set by Article 10(2). A lack 
of clarity around what amounts to ‘adequate’ apparently leaves it to Mem-
ber States to defi ne its meaning. For example in the Netherlands the Dutch 
government has taken the position that whether a situation constitutes ‘ade-
quate reception facilities’ is to be assessed according to local standards in the 
country of origin (and therefore not standards in the Netherlands).42 The Dutch 
government has stated that the term ‘adequate reception’ is understood to 
mean “each form of reception under circumstances that do not materially 
differ from the circumstances under which peers are accommodated who are 
in a comparable position as the unaccompanied minor. Adequate reception 
may include reception with parents and other relatives, but also with friends, 
neighbours, fellow tribesmen or fellow villagers and reception arranged by 
(private or public) welfare organisations.”43 A recent View of the United Nati-
ons Human Rights Committee is relevant here. Whilst not directly related to 
adequate reception, the case of X. H. L. and the Netherlands44 does address 
the Netherland’s obligations regarding protection of separated children, and 
the extent to which it is obliged to consider what is in the best interests of an 
individual separated child. The case concerned a complaint made by a separa-
ted child (a Chinese national) who claimed asylum in the Netherlands at age 
12.45 In his complaint to the Committee, X.H.L. claimed violations of his rights 
under the International Covenant on Civil and Political Rights, and the CRC. 
He stated that if he was removed to China he would be submitted to inhuma-
ne treatment as he did not have an identity document given the young age at 
which he left China. He stated the lack of this identity document would preclu-
de his ability to access any kind of social assistance in China.46 The Committee 
was of the fi nal view that the Netherlands had violated the rights conferred 
under article 24 of the Covenant, in conjunction with article 7, as it had:

“failed to duly consider the extent of the hardship that the author would en-
counter if returned, especially given his young age at the time of the asylum 
process. The Committee further notes that the State party failed to identify 
any family members or friends with whom the author could have been reu-
nited in China. In light of this, the Committee rejects the State party’s state-
ment that it would have been in the best interest of the author as a child to be 
returned to that country. The Committee concludes that, by deciding to return 
the author to China without a thorough examination of the potential treat-
ment that the author may have been subjected to as a child with no identifi ed 
relatives and no confi rmed registration, the State party failed to provide him 
with the necessary measures of protection as a minor at that time.”47

The lack of defi nition around what amounts to ‘adequate reception facilities’ 
could mean that Member States set the standard they are satisfi ed as being 
adequate but this may actually fail to fulfi l minimum standards and obli-
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gations under the CRC and other international law instruments setting the 
standards of care and protection relative to such children. In particular, the In-
ternational Guidelines for the Alternative Care of Children, (further discussed 
below), may prove particularly helpful in assisting governments to assess and 
establish what amounts to adequate care.
 
 Further diffi culties with Article 10(2) have been identifi ed regarding its 
interpretation and implementation. These have been identifi ed in a compre-
hensive manner by Save the Children.48 For example, it is unclear on reading 
Article 10(2) alone that it should be informed by an assessment of the best in-
terests of the child, but in reading Article 10(2) with Article 10(1) and Article 5, 
this appears to be the approach which is implied and should be advocated.49 
Furthermore, the terms ‘family member’ and ‘guardian’ are not defi ned.50

The EU Directive on Minimum Standards for the Reception of Asylum Seekers

The Directive laying down minimum standards for the reception of asylum 
seekers51 contains some specifi c provisions concerning children and more 
specifi cally unaccompanied minors. These set standards for what Member 
States are required to do in providing reception of asylum seekers in their ter-
ritory. For example, Article 18(1) refl ects Article 3(1) of the CRC and states that 
“The best interests of the child shall be a primary consideration for Member 
States when implementing the provisions of this Directive that involve mi-
nors.” Article 19 specifi cally focuses on unaccompanied minors. It requires 
Member States to ensure necessary representation of unaccompanied minors 
by legal guardianship or, where necessary, representation by an organisation 
which is responsible for the care and well-being of minors, or by any other 
appropriate representation, along with regular assessments by appropriate 
authorities;52 unaccompanied minors seeking asylum shall be placed in one 
of four welfare accommodation options, and as far as possible, siblings are 
required to be kept together.53

 Further, Article 19 stipulates that Member States, in protecting the unac-
companied minor’s best interests, “shall endeavour to trace the members of 
his or her family as soon as possible”,54 and those working with unaccompa-
nied minors “shall have had or receive appropriate training concerning their 
needs.”55 Therefore whilst these provisions do not directly address the issue 
of return, they relate to the wider standards of treatment that unaccompanied 
minor asylum seekers are entitled to in European Union Member States. 

EU Directive on preventing and combating traffi cking in human beings and pro-

tecting its victims, and replacing Council Framework Decision 2002/629/JHA

The very recent EU Directive on preventing and combating traffi cking in 
human beings and protecting its victims, and replacing Council Framework 
Decision 2002/629/JHA56 is also relevant in the context of return of separated 
children to return houses. Importantly, preambular paragraph 8 states that:

“Children are more vulnerable than adults and therefore at greater risk of be-
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coming victims of traffi cking in human beings. In the application of this Direc-
tive, the child’s best interests must be a primary consideration, in accordance 
with the Charter of Fundamental Rights of the European Union and the 1989 
United Nations Convention on the Rights of the Child.”57

 Under the Directive, children are cited as “particularly vulnerable per-
sons.”58 It also states that as child victims are unlikely to have legal resources, 
legal counselling and representation should in practice be free of charge for 
them, and “Furthermore, on the basis of an individual risk assessment carried 
out in accordance with national procedures, victims should be protected from 
retaliation from intimidation, and from the risk of being re-traffi cked.” Pre-
ambular paragraphs 22 and 23 are particularly important with regard to child 
victims of human traffi cking, and these are refl ected in operative articles 13-
16.59 In particular worth noting here is Article 16(2) which states that “Member 
States shall take the necessary measures with a view to fi nding a durable so-
lution based on an individual assessment of the best interests of the child.”60 
Article 13(1) includes further specifi c language highlighting the best interests 
of the child, stating that “Child victims of traffi cking shall be provided with as-
sistance, support and protection. In the application of this Directive the child’s 
best interests shall be a primary consideration.”61 These provisions require 
a high level of protection to be implemented by Member States in order to 
satisfactorily protect child victims of human traffi cking and set standards in 
accordance with the CRC.62 

The Stockholm Programme

In addition to the attention that the issue of unaccompanied minors (separa-
ted children) has received in the abovementioned EU Directives, the Stock-
holm Programme – An open and secure Europe protecting the citizens,63 
which is the EU’s fi ve-year framework (2010-2014) for action on citizenship, 
justice, asylum and immigration and security, also includes some highly perti-
nent provisions. It is stated that:

“The rights of the child – i.e. the principle of the best interest of the child 
being the child’s right to life, survival and development, non-discrimination 
and respect for children’s right to express their opinion and be genuinely 
heard in all matters concerning them according to their age and level of deve-
lopment as proclaimed in the Charter and the United Nations Convention on 
the Rights of the Child, concern all EU policies. They must be systematically 
and strategically taken into account with a view to ensuring an integrated ap-
proach.”64

Therefore, the European Council calls upon the European Commission in the 
Stockholm Programme to:

“identify measures, to which the Union can bring added value, in order to 
protect and promote the rights of the child. Children in particularly vulnerable 
situations should receive special attention, notably children that are victims of 
sexual exploitation and abuse as well as children that are victims of traffi cking 
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and unaccompanied minors in the context of immigration policy.”65

 With regard to integrated management of the external borders, the 
 Programme states that:

“The strengthening of border controls should not prevent access to protec-
tion systems by those persons entitled to benefi t from them, and especially 
people and groups that are in vulnerable situations. In this regard, priority 
will be given to those in need of international protection and to the reception 
of unaccompanied minors.”66

 The Stockholm Programme also features a specifi c section addressing
 unaccompanied minors. This states that: 

“Unaccompanied minors arriving in the Member States from third countries 
represent a particularly vulnerable group which requires special attention and 
dedicated responses, especially in the case of minors at risk. This is a chal-
lenge for Member States and raises issues of common concern. Areas iden-
tifi ed as requiring particular attention are the exchange of information and 
best practice, minor’s smuggling, cooperation with countries of origin, the 
question of age assessment, identifi cation and family tracing, and the need to 
pay particular attention to unaccompanied minors in the context of the fi ght 
against human traffi cking. A comprehensive response at EU Level should 
combine prevention, protection and assisted return measures while taking 
into account the best interests of the child.”67

However, in the wider context of return, it is also relevant to note that the 
Stockholm Programme states clearly the following: 

“An effective and sustainable return policy is an essential element of a well-
managed migration system within the Union. The European Union and the 
Member States should intensify the efforts to return illegally residing third-
country nationals. Necessary fi nancial means should be allocated for this pur-
pose. Such a policy must be implemented with full respect for the principle of 
‘non-refoulement’ and for the fundamental rights and dignity of the individual 
returnees. Voluntary return should be preferred, while acknowledging the 
inevitable need for effi cient means to enforce returns where necessary.”68

The Stockholm Programme also welcomes the Commission’s initiative to 
draft an Action Plan on Unaccompanied Minors.69 This was adopted by the 
Commission on 6 May, 2010, and is part of a focus on creating a common 
European approach to issues covered by the Stockholm Programme.70

The EU Commission’s Action Plan on Unaccompanied Minors (2010-2014)

The Action Plan outlines the key problems and challenges arising out of the 
migration of unaccompanied minors to Europe, and outlines strategies for 
responses by Member States to address the challenges raised by unaccom-
panied minors in Europe. One of the key issues discussed in the Action Plan 
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is return and reintegration in the country of origin (under the section heading 
“Finding durable solutions”). The Action Plan states that: 

“Durable solutions should be based on the individual assessment of the best 
interest of the child and shall consist of either: 

• Return or reintegration in the country of origin;
• Granting of international protection status or other legal status allowing
 minors to successfully integrate in the Member State of residences;
• Resettlement.”71

Clearly, return to the country of origin is an option, but this must be based on 
an individual assessment of the best interests of the child. It is stipulated that 
a decision on the future of each individual child should be taken by the com-
petent authorities in the Member State within the shortest period of time, if 
possible a maximum of six months. This emphasis on actions which are taken 
in line with a best interests of the child approach fl ows through the Action 
Plan. Regarding return and reintegration in the country of origin, the Action 
Plan states that:

“It is likely that in many cases the best interest of the child is to be reunited 
with his/her family and to grow up in his/her own social and cultural environ-
ment. Taking this into account, Member States should be encouraged to deve-
lop innovative partnership solutions with third countries or origin and transit, 
for example through funding a range of educational and training activities. 
However, return is only one of the options and the best interests of the child 
must always be a primary consideration. Voluntary departure must be priori-
tised.”72

 Particular emphasis should be placed on the fi nal two sentences of the 
preceding quoted paragraph. Moreover, the Action Plan states that “Assis-
tance to minors should be a continuous and stable process, which should 
include the return and post-return phase. In all cases, the return must be 
conducted in a safe, child-appropriate and gender-sensitive manner. The chal-
lenges [...] are to ensure that the minors are returned in full respect of interna-
tional standards and that they will be accepted in their home environment.”73 
Furthermore, it is stated that “Reintegration should also be monitored to 
ensure that no major problems arise.”74

The Council of the European Union’s Conclusions on Unaccompanied Minors, 

June 2010

The European Council has more recently specifi cally discussed the issue of 
return of this group of vulnerable children as a topic of continuing concern, 
welcoming the EU Action Plan and recalling the relevant points of the Stock-
holm Programme. In addition, the Council adopted some specifi c conclusions 
related to the facilitation of return of unaccompanied minors to countries of 
origin.75 Return is repeatedly mentioned as an option constituting a ‘durable 
solution’ for the child, if it is considered to be in the best interests of the child 
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following an individual assessment.76 The best interests of the child are also 
emphasised throughout the Council’s recommendations. For example Mem-
ber States are invited to “monitor the quality of care for unaccompanied mi-
nors in order to ensure that the best interests of the child is being represented 
throughout the decision-making process.”77

 Most notably though specifi c mention is made of the use of return houses 
in countries of origin (with the term “reception centres” being used). This is a 
new development, given that neither the Stockholm Programme nor the EU 
Action Plan explicitly refer to such measures in their discussion of return of 
unaccompanied minors to countries of origin. In its Conclusions, the Coun-
cil invites the Commission and Member States, in relevant agreements with 
third countries, on a case-by-case basis, to introduce “specifi c provisions ad-
dressing migration by UAMs and enabling co-operation on prevention, family 
tracing, return to the family or to reception centres and reintegration in the 
countries of origin.”78 Regarding the use of return houses, the Council’s Con-
clusions go even further regarding the facilitation of the use of such mecha-
nisms, with the Conclusion that it agrees to encourage the Commission and 
Member States so that “EU and national external cooperation instruments are 
used in well-coordinated manner to fi nance projects in third countries to faci-
litate the return and reintegration of unaccompanied minors in the countries 
of origin.”79

 This is the fi rst time that such an explicit endorsement regarding the fi -
nancial funding and establishment of return houses in countries of origin has 
been made at the EU level. It appears to validate the efforts of Member States 
such as the Netherlands to undertake such arrangements, as well as opening 
the door to further arrangements of this kind by other Member States. Mem-
ber States are further encouraged to “make full use of operational networks 
in order to establish and maintain contacts with the authorities in the coun-
tries of origin or return, with a view to fi nding ways and means to facilitate 
the return and reintegration of minors in their countries or origin or return.”80 
However, the Conclusions do further emphasise that return of unaccompa-
nied minors to countries of origin must be a process facilitated taking account 
of “the importance of a humane, safe and dignifi ed return in accordance with 
the UN Convention on the Rights of the Child and within the framework of 
[the Returns Directive”].”81

 
The Council of Europe – Key documents and actions regarding return 

of separated children

The Council of Europe’s human rights framework is also an important ele-
ment in the European regional framework of human rights protection relevant 
to the issue of return of separated children to return houses in countries of 
origin. 
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The European Convention on Human Rights and Fundamental Freedoms

The European Convention on Human Rights and Fundamental Freedoms82 
sets out fundamental rights and freedoms, and additional rights are establis-
hed by the additional protocols. States party to the Convention undertake to 
guarantee the rights and freedoms set out in the Convention and its protocols 
to persons within their jurisdiction, and the European Court of Human Rights 
in Strasbourg monitors their implementation and adjudicates claims under 
the Convention. 

COE Convention on Action Against Traffi cking in Human Beings

The Council of Europe (COE) has also adopted a Convention on Action against 
Traffi cking in Human Beings.83 The preamble to the Convention emphasises 
a child-rights approach, and children are highlighted as requiring particular 
treatment. For example Article 5(5) states that “Each Party shall take specifi c 
measures to reduce children’s vulnerability to traffi cking, notably by creating 
a protective environment for them.” Article 10(3) states that “When the age 
of the victim is uncertain and there are reasons to believe that the victim is a 
child, he or she shall be presumed to be a child and shall be accorded special 
protection measures pending verifi cation of his/her age. Moreover, Article 
10(4) states the following:

“As soon as an unaccompanied child is identifi ed as a victim, each party shall:
a) Provide for representation of the child by a legal guardian, organisation or 

authority which shall act in the best interests of that child;
b) Take the necessary steps to establish his/her identity and nationality; 
c) Make every effort to locate his/her family when this is in the best interests 

of the child.”84

However article 10(4)(c) does not articulate which organisations should be 
or are responsible for restoring family links in this context. Under this article 
although it is not specifi ed that the child has a choice whether or not to trace 
his or her family, arguably a plausible interpretation here may be that this is 
implied in the words “when this is in the best interests of the child”. 

Under Article 14, the Convention also sets out specifi c requirements for re-
sidence permits issued to traffi cking victims, and pertaining to child victims, 
Article 14(2) states that when legally necessary, the residence permit “shall 
be issued in accordance with the best interests of the child, and where appro-
priate, renewed under the same conditions.” Article 16 specifi cally addresses 
repatriation and return of victims. Of particular relevance to the topic at hand 
is Article 16(5) which states that:

“Each Party shall adopt such legislative or other measures as may be neces-
sary to establish repatriation programmes, involving relevant national or in-
ternational institutions and non governmental organisations. These program-
mes aim at avoiding re-victimisation. Each Party should make its best effort 
to favour the reintegration of victims into the society of the State of return, 
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including reintegration into the education system and the labour market, 
in particular through the acquisition and improvement of their professional 
skills. With regard to children, these programmes should include enjoyment 
of the right to education and measures to secure adequate care or receipt by 
the family or appropriate care structures.”85

 Article 16(7) moreover states that “Child victims shall not be returned to a 
state, if there is indication, following a risk and security assessment, that such 
return would not be in the best interests of the child.”86

COE Twenty Guidelines on Forced Return

The COE has also been active in specifi c work related to separated children 
in Europe. For example, in September 2005 the COE’s Twenty Guidelines on 
Forced Return were published.87 The Guidelines provide guidance to COE 
Member States in their practice of forced return, and as a starting point adopt 
the position that voluntary return is to be preferred and promoted in the fi rst 
instance.88 The Guidelines set out the COE’s vision for good practice in the 
area of forced return. Whilst the Guidelines do not address the return of se-
parated children in any detail, they do state that “the best interest of the child 
shall be a primary consideration in the context of the detention of children 
pending removal.”89

The COE Commissioner for Human Rights

Activity within the COE on separated children has continued recently. In Sep-
tember 2010 Thomas Hammarberg, the then COE Commissioner for Human 
Rights explicitly voiced concern about the human rights situation of sepa-
rated children in Europe generally. Addressing the Committee on Justice of 
the Dutch Senate in The Hague on 28 September 2010, Commissioner Ham-
marberg also directly focussed on the Dutch government’s policy on the use 
of return houses in countries of origin. This will be further discussed in Part 5 
below. 

Activity in the Parliamentary Assembly on separated children

There has recently been quite some activity within the Parliamentary As-
sembly of the Council of Europe regarding separated children in Europe. For 
example, in March 2011 a report entitled “Unaccompanied children in Europe: 
issues of arrival, stay and return” was presented to the Committee on Migra-
tion, Refugees and Population of the Parliamentary Assembly.90 The Report 
makes many important observations and statements about the human rights 
situation of separated children in Europe generally, and Section 3.4. of the 
Report outlines concerns regarding return to countries of origin.91 Here, it is 
noted that return is one of the possible durable solutions for the child, but 
only if it is “in the child’s best interest and if safeguards for the safety and 
wellbeing of the child upon his or her return are guaranteed.”92 It is stated 
that “return should only take place if secure, concrete and adequate care and 
reintegration arrangements in the country of origin have been established 
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in advance. The assessment of return conditions should be conducted by a 
professional and independent organisation or person and should be objec-
tive, non-political and aimed at ensuring respect of the principle of the best 
interests of the child. The child’s own views and those of his or her guardian 
should also be heard.”93 The Report also directly addresses the use of return 
houses in countries of origin by European countries, and expresses concern 
towards this phenomenon.94 The Report states that:

“Without proper guarantees for safety and reintegration, the reception cen-
tres in countries of origin do not cater for the child’s best interest. Most of the 
countries where such centres have been set up are dysfunctional, war-torn or 
struggle to operate any child protection system at all. Without proper protec-
tion and opportunities for reintegration there is a clear risk that the children 
may simply disappear from institutions and try to undertake dangerous jour-
neys again.”95

 Subsequently, during the Spring sitting of the Parliamentary Assembly, 
Resolution 1810 on Unaccompanied children in Europe: issues of arrival, stay 
and return, was adopted.96 Through the Resolution, the Parliamentary As-
sembly establishes 15 common principles, which Member States are invited 
to observe and work together to achieve in this area. Principle 5.15 addresses 
return and return houses, and establishes that:

“The best interests of the child should be taken into account in all steps 
leading to the return of the child to his or her country of origin. Return is not 
an option if it risks leading to the violation of the child’s fundamental human 
rights. If no parents or members of the extended family are identifi ed, return 
should only take place with advance secure, concrete and adequate care and 
reintegration arrangements in the country of origin. Return to institutional 
care should not in and of itself be viewed as a durable solution. A professio-
nal child-protection body should conduct the assessment of return conditions. 
A follow-up plan should be established in order to ascertain that the protec-
tion of the child is guaranteed following the return. Non-rights based argu-
ments such as those relating to general migration control, must not override 
best-interest consideration in return decisions. Returns to countries where 
the child’s security, protection – including against refoulement – and welfare 
cannot be guaranteed, must not be envisaged. Children in return proceedings 
must be represented by lawyers in addition to guardians. They must be gran-
ted access to the return case fi le and be able to challenge return decisions 
before a court; their appeals must have suspensive effect on the return.”97

 The Resolution also directs a number of calls to the European Union in 
particular. One of these is particularly relevant to the context of the present 
discussion, as it calls on the European Union to:

“Refrain from supporting or fi nancing the construction of reception facilities 
for the purpose of deporting children to countries of origin which do not have 
proper functioning child-protection systems providing suffi cient safeguards 
and operating in a transparent fashion; ensure that in no case would the 
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existence of centres pre-empt a case-by-case decision as to whether return is 
indeed in the child’s best interest.”98

COE activity around “Life Projects” 

Finally, the COE, in terms of emphasising the importance of fi nding durable 
solutions for separated children, has identifi ed the utility of life projects as a 
valuable measure to be implemented when acting in the best interests of the 
child. In 2010, the COE published a comprehensive guide to life projects, enti-
tled “Life Projects for Unaccompanied Migrant Minors: A handbook for front-
line professionals”.99 This provides guidance for implementing the life project 
concept in practice, providing an important tool to give effect to the rights of 
the child. A life project is described in this handbook as “a plan drawn up and 
negotiated by the minor and the authorities in the host country, represented 
by a designated professional, with contributions from a variety of other pro-
fessionals. Life projects are holistic, personalised, fl exible tools.”100

 The Committee of Ministers has made a formal recommendation regar-
ding the concept and use of life projects in relation to separated children.101

In this document the Committee of Ministers states that in order to follow-up 
the recommendation, Member States should:

“take specifi c measures to identify and inform professionals working, in parti-
cular, in agencies and institutions in charge of the reception, social assistance, 
protection and monitoring of unaccompanied migrant minors. This could be 
carried out through awareness-raising campaigns, training courses, confe-
rences and seminars, networks to exchange experience (partnerships) or any 
other way that might improve their knowledge of life projects and expertise in 
implementing them. Member States should inform the competent authorities 
from origin and transit countries of the principles of this recommendation.”102

The Committee also encourages Member States to create indicators to gau-
ge formulation, implementation and evaluation of life projects,103 and that 
“Where possible, Member States are encouraged to list the measures taken 
to implement the recommendation in their respective national reports on 
the implementation of the United Nations Convention on the Rights of the 
Child.”104
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PART 4: INTERNATIONAL LAW AND POLICY 

INSTRUMENTS- TREATIES AND SOFT LAW 

DOCUMENTS

At the international level, a number of international law and policy instru-
ments are relevant to governing the situation of separated children and their 
return to return houses in countries of origin.  The relevant international law 
treaties, together with the range of relevant soft law documents, create a 
strong international child rights framework setting human rights standards 
and norms under which separated children must be treated in accordance 
with. This section identifi es the key international law and policy documents 
which make up this framework, and highlights the relevant key provisions.

The United Nations Convention on the Rights of the Child

The United Nations Convention on the Rights of the Child105 (CRC) is the 
foremost international law document regarding children’s rights, and sets out 
a comprehensive statement of rights for children internationally. Nearly all 
the CRC rights may potentially be breached when a separated child is forcibly 
returned to a return house in a country of origin, depending on the nature of 
the processes and safeguards which may or may not be in place to facilitate 
this. However, some CRC rights are particularly notable in this context, as 
being open to violation through return:

• Article 2: Rights of the child protected without discrimination
• Article 3: Best interests of the child
• Article 6:  Right to survival and development
• Article 7 and 8: Right to nationality and identity
• Article 9: Right to a family
• Article 11:  Physical integrity and abuse
• Article 12: Participation right
• Article 16:  Right to private life (no arbitrary or unlawful interference) 
• Article 22:  Right to family tracing
• Article 24: Right to health
• Article 25:  Review of care
• Article 28:  Right to education
• Article 37: Right to be free from detention/cruel punishment
• Article 38: Children affected by war or confl ict
• Article 39: Right to rehabilitation
• Article 40: Right to fair procedure

Soft law documents

A number of international soft law documents and policy documents are 
relevant to the discussion of return of separated children to return houses in 
countries of origin. The most important are highlighted below, and provide 
essential tools in working to address the issue of return of separated children 
to return houses in countries of origin. 
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General comment no. 6: Treatment of Unaccompanied and Separated Children 

Outside Their Country of Origin, Committee on the Rights of the Child

In terms of the proper treatment of unaccompanied and separated children, 
General Comment no. 6 by the Committee on the Rights of the Child106 is 
a particularly important international soft law document as it sets out the 
Committee’s authoritative guidance on the relevant provisions of the CRC in 
the context of the treatment of separated children outside their countries of 
origin. The Committee is comprehensive in its assessment of the subject. It 
states that one of the core objectives of the Comment is to “draw attention to 
the particularly vulnerable situation of unaccompanied and separated child-
ren” and to “outline the multifaceted challenges faced by states and other ac-
tors in ensuring that such children are able to access and enjoy their rights”.107

 In the General Comment, the Committee identifi es a number of general 
principles applicable to the situation of separated children. One of the princi-
ples identifi ed is that of the respect for the principle of non-refoulement. Here 
the Committee states that:
 
“in fulfi lling obligations under the Conventions, States shall not return a child 
to a country where there are substantial grounds for believing that there is a 
real risk of irreparable harm to the child […] Such non-refoulement obligati-
ons apply irrespective of whether serious violations of those rights guaran-
teed under the Convention originate from non-State actors or whether such 
violations are directly intended or are the indirect consequence of action or 
inaction. The assessment of the risk of such serious violations should be con-
ducted in an age and gender sensitive manner and should, for example, take 
into account the particularly serious consequences for children of the insuffi -
cient provision of food or health services.”108

 The General Comment includes a section dedicated to addressing “Family 
reunifi cation, return and other forms of durable solutions”. Here the Commit-
tee asserts that:

“The ultimate aim in addressing the fate of unaccompanied or separated 
children is to identify a durable solution that addresses all their protection 
needs, takes into account the child’s view and, wherever possible, leads 
to overcoming the situation of a child being unaccompanied or separated. 
Efforts to fi nd durable solutions for unaccompanied or separated children 
should be initiated and implemented without delay and, wherever possible, 
immediately upon the assessment of a child being unaccompanied or separa-
ted.”109

The Committee states that return to the country of origin is not a valid option 
if it would lead to a “reasonable risk” of the result of a fundamental human 
rights violation; return must only be arranged if it is in the best interests of 
the child. The Committee therefore sets out aspects of what a Best Interests 
Determination in such instances shall involve, including but not limited to the 
following:
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• The safety, security and other conditions, including socio-economic con-
ditions, awaiting the child upon return, including through home study, 
where appropriate, conducted by social network organisations;

• The availability of care arrangements for that particular child;
• The views of the child expressed in exercise of his or her right to do so 

under Article 12 and those of the caretakers;
• The child’s level of integration in the host country and the duration of ab-

sence from the home country; 
• The child’s right to “preserve his or her identity, including nationality, 

name and family relations” (art. 8);
• The “desirability of continuity in the child’s upbringing and to the child’s 

ethnic, religious, cultural and linguistic background.” (art 20).110

 The Committee makes its most explicit statement relevant to the current 
discussion of potential return to return houses in countries of origin in stating 
that “In the absence of the availability of care provided by parents or mem-
bers of the extended family, return to the country of origin should, in princi-
ple, not take place without advance secure and concrete arrangements of care 
and custodial responsibilities upon return to the country of origin.”111 There-
fore, this is the standard that the Committee sees as needing to be reached 
if return to the country of origin is to take place in cases where return of the 
child to family members is not possible.  It clearly emphasises the need for 
secure and concrete care arrangements, made in advance of the child being 
returned to the country of origin. The Committee further notes that in all cases 
return measures must be “conducted in a safe, child-appropriate and gender-
sensitive manner.”112

 Furthermore, the Committee on the Rights of the Child has made some 
important comments to back up its position set out in General Comment no. 
6, in its concluding observations and recommendations to some states that 
have submitted reports to it under the CRC. For example, in its concluding 
observations to Norway in 2010,113 the Committee recommended that Norway:

(i) Avoid sending children back to unsafe places from which they have fl ed 
and use their stay in Norway to equip them with the competencies and skills 
they will need when they return under more peaceful conditions; 

(j) Ensure a primary consideration of the best interests of the child and his 
or her affi liation to Norway whenever decisions about the child’s future are 
under consideration; and

(k) Take into account the Committee’s General Comment no. 6 (2005) on the 
treatment of unaccompanied and separated children outside their country of 
origin.114

International Guidelines for the Alternative Care of Children

The International Guidelines for the Alternative Care of Children115 are rele-
vant in the context of the issue of return of separated children to return hou-
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ses in countries of origin given that the use of return houses are a form of 
alternative care of children. Again, the centrality of a Best Interests Determina-
tion is emphasised, when decisions are made regarding any decision on the 
placement of a child into alternative care arrangements.116

 Whilst the Guidelines set standards for alternative care arrangements, 
which encompass institutional care in residential facilities, the Guidelines also 
place an emphasis on deinstitutionalisation, and the need for a deinstitutiona-
lisation strategy, aimed at the progressive elimination of large residential care 
facilities.117 Regarding determination of what is the appropriate form of care 
for a child, the Guidelines state that: 

“Assessment should be carried out expeditiously, thoroughly and carefully. It 
should take into account the child’s immediate safety and well-being, as well 
as his/her longer-term care and development, and should cover the child’s 
personal and developmental characteristics, ethnic, cultural, linguistic and 
religious background, family and social environment, medical history and any 
special needs.”118

The Guidelines further set out standards for residential care facilities, for 
example such facilities “should be small and be organised around the rights 
and needs of the child, in a setting as close as possible to a family or small 
group situation.”119 It is stated that the objective should “generally be to 
provide temporary care and to contribute actively to the child’s family reinte-
gration or, if this is not possible, to secure his/her stable care in an alternative 
family setting”.120 An emphasis is also placed on the central role of support for 
aftercare of children who live in alternative care arrangements.121

 Finally of note, the Guidelines also set some specifi c standards regarding 
the return of separated children to countries of origin.122 The Guidelines spe-
cify that unaccompanied or separated children must not be returned to their 
country of habitual residence if, following a risk and security assessment, 
there are reasons to believe the child’s safety and security are endangered;123 
unless, prior to return, agreement has been gained from a suitable caregi-
ver, government agency or an authorised agency or facility in the country of 
origin to take responsibility for the child and provide the appropriate care and 
protection;124 or if, for other reasons shown in the risk and security assess-
ment, it is not in the best interests of the child to return.125

Interagency Guiding Principles on Unaccompanied and Separated Children, 2004

The Interagency Guiding Principles on Unaccompanied and Separated Child-
ren126 draw together the relevant standards and norms of international human 
rights, refugee and humanitarian law applicable to unaccompanied and sepa-
rated children. In relation to return, the Guiding Principles state that:

“Return to the country of origin should be considered where family reunifi ca-
tion can be arranged; or when, having consulted the responsible authorities 
in the country of origin, an adult caregiver, or an appropriate governmental or 
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non-governmental organisation has agreed and is able to provide immediate 
protection and care upon arrival.”127

Therefore, there is an emphasis on care and protection in the country of 
origin being provided upon arrival in the country of origin. There is further an 
emphasis on durable long-term solutions for the child. In the fi rst instance, 
family reunifi cation is stated as the primary goal, but where this is not pos-
sible, “fi nding an alternative placement for the child in the country of origin is 
the preferred solution providing that fundamental changes have taken place 
there that make voluntary repatriation possible.”128 No mention is made in the 
Guiding Principles regarding forced return, therefore indicating that this is 
unlikely to be an option that serves the best interests of the child.

Other international soft law documents of relevance

There are a number of other international soft law documents which are of 
relevance to the issue of return of separated children to return houses in 
countries of origin. Those of particular note are the UNHCR Guidelines on 
Determining the Best Interests of the Child (2008), the UNHCR Guidelines on 
Child Asylum Claims (2009) and the Separated Children in Europe Statement 
of Good Practice, 4th edition (2010). UNHCR is also currently leading research 
on BID procedures in industrialised countries. UNICEF is collaborating on this 
project, which is intended to be fi nalised in 2012. 
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PART 5: THE DUTCH CONTEXT 

The policy position

As previously mentioned, the Dutch government policy in relation to unac-
companied minor asylum seekers in the Netherlands has in recent years 
become increasingly strict and harsh. In 2001, the then government imple-
mented a new policy on separated children included as one of its core objecti-
ves increasing the rate of return of such children not eligible for asylum in the 
Netherlands, to their country of origin.129   It has been stated that “In the area 
of return, Dutch policy is aimed at realising – to the greatest extent possible 
– a procedure in which aliens who must leave the country actually do leave 
the Netherlands.”130 Under the recently collapsed Rutte-coalition government, 
increased focus was placed on measures to address the issue of separated 
children seeking asylum in the Netherlands. The Coalition Agreement inclu-
ded a section on asylum policy, and regarding separated children it signals a 
very strong emphasis on return to countries of origin as a solution to address 
the arrival of this group of children into the Netherlands. The Coalition Agree-
ment stated that “In the case of unaccompanied minors every effort will be 
made to effect their return, under the condition that reception is available for 
them locally.”131

 Furthermore, the Coalition Agreement explicitly outlined the role of re-
turn houses in countries of origin, as a central feature of the policy on unac-
companied minor asylum seekers. It states that “It is therefore important that 
funds from the development budget are used to invest in extra local reception 
facilities, including orphanages. In addition, the government will implement 
the EU Return Directive (2008/115).”132

 In terms of the policy rationale behind the Dutch Government position, it 
is quite diffi cult to fi nd documentation explaining the policy rationale under-
lying the increased focus on return houses in countries of origin as a current 
cornerstone of policy in this area. However, a response by the Dutch Gover-
nment to a European Migration Network ad-hoc query in 2008 provides the 
most explicit explanation.133 In this query, the Dutch Government (along with 
other European governments) was asked to respond to a series of questions 
about returns policies and practices related to separated children. Here, in 
response to the question “What mechanisms are in place to trace children’s 
families and reunite them safely”, the Netherlands made the following state-
ment:

“None. Yet, the existence of orphanages has turned out to be the best and 
most effective tracing tool the Netherlands have ever had. The orphanages in 
Angola and DR Congo were fi rst and foremost a political tool to show returns 
are possible and action is taken by the government. Secondly, it is a legal 
tool that enables us to deny stay to minors from these countries. Also it is our 
impression that it has proven effective in lowering infl ux of minors.”134
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This response appears to indicate that the policy is largely politically moti-
vated, primarily based on a desire to ensure those who are not entitled to 
remain in the Netherlands do actually leave (as discussed earlier), and to 
try and discourage potential separated children from seeking asylum in the 
Netherlands. It is unclear exactly how effectiveness is being monitored by 
the Dutch government. Furthermore, what is particularly concerning is that it 
remains unclear how and if, in what ways, the Dutch government ensures that 
the policy of such return measures complies with international human rights 
standards and norms, in particular the best interests of the child. There is also 
a lack of clarity around the extent to which the best interests of the child are 
taken into account in decision-making associated with the return of a child 
to a return house in their country of origin, and throughout the process and 
procedure of such a return. 

The use of return houses by the Dutch Government – the current 

situation

The Dutch government currently fi nances and utilises two return houses in 
countries of origin: in Angola, the return house is the Mulemba Orphanage in 
Luanda (since 2004), and in the Democratic Republic of Congo, the Don Bosco 
Shelter in Kinshasa (since 2004/2005).135 In 2010 the IND stated that:

“Angolan or Congolese unaccompanied minors in respect of whom contact 
with the family has not yet established again and who consequently do not 
have a place to go to after their return may be placed in the shelter in Mu-
lemba in Luanda (Angola) or the Don Bosco Shelter in Kinshasa (Democratic 
Republic of the Congo), fi nanced by the Dutch government. Reception in 
those shelters is at least guaranteed until the unaccompanied minor reaches 
the age of 18 years. As the availability of these shelters ensure that there is 
adequate reception in these countries, unaccompanied minors from Angola 
and the Democratic Republic of the Congo often no longer obtain a residence 
permit for unaccompanied minors. IOM has made agreements with reception 
agencies in these towns with regard to the reception, education, and rein-
tegration of the unaccompanied minors. It is essential that concrete accom-
modation is available at the time of actual departure; the mere existence of 
orphanages in the country of origin is not suffi cient.”136

 The Mulemba house is run by a French NGO,137 and has been established 
for some years. However in 2004 the Dutch government co-fi nanced an up-
grade of the facilities in order to have a place for the return of Angolan sepa-
rated children from the Netherlands.138 The Mulemba house also functions as 
a school for education of local children. Similarly the Don Bosco Shelter acts 
as both a reception facility and an educational facility, and is funded partly by 
the Dutch Government.139

 The Dutch government’s facilitation of the establishment of the Mulemba 
orphanage and the Don Bosco Shelter as return houses for the purpose of 
returning separated children to their country of origin can be seen as speci-
fi c responses to large waves of migration of separated children from Angola 
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and the Democratic Republic of Congo which took place in the early-mid 
2000s. However, it is understood that the Dutch government continues to 
support these facilities in an ongoing manner.140  This is despite the fact that 
in practice return houses are only being used in a very small number (only 
one, according to the Dutch Government in 2008)141 of cases where separated 
children have been returned from the Netherlands to their country of origin. 
The Government explains in its response to the EMN query that most children 
returned are actually met by family members when they arrive at the airport: 
the Government noted in 2008 that “Over the years about 40-50 minors have 
returned. They were so called UASCs [separated children]. However in the 
end they never reached the children’s villages in Angola and DR Congo but 
have been collected from the airport by their parents (who were allegedly de-
ceased) upon arrival. Only one minor actually stayed a few days in one of the 
facilities before being collected by his parents.”142 In this respect,  the Decem-
ber 2011 Dutch court decision regarding a separated child from Angola who 
appealed the decision of the government to decline granting him a residence 
permit after he/she sought asylum in the Netherlands is also worth noting 
here.143 It was argued on behalf of the child that there was not adequate re-
ception available in the Mulemba return house from 1 December 2010 until 
1 September 2011, and on this basis the Court upheld the child’s appeal and 
ordered the IND to reconsider the asylum application.144

 Offi cial IND statistics show that in the period from January 2003 to De-
cember 2006, 145 separated children were forcibly returned from the Nether-
lands (with numbers trending downwards year on year).145 It remains unclear 
exactly what happens to these children when they are returned to the country 
of origin, if they are not ending up in the return houses that the Dutch Go-
vernment has established. For example, is it always the child’s parents that 
they are reunited with, or other people? What checks and safeguards are in 
place to ensure that the relationship of the child to the person(s) meeting 
them upon return have a legitimate family relationship to the child? To what 
extent are checks undertaken to examine whether such persons will provide 
the child with a safe place to go, or that it is in that child’s best interests to go 
with them? For example, is it sought to establish whether the person(s) that 
the child is reunited with was not complicit in any form of child traffi cking? In 
2010 the IND did make the following statement around victims of child traffi c-
king in relation to separated children and returns:

“With regard to the return of unaccompanied minors who are victims of traf-
fi cking in human beings, the child’s welfare is the fi rst matter of importance. 
Of crucial importance is the child’s interest and the added value for the child 
to return to the country of origin. After the child’s return, its safety comes 
under the responsibility of the country of origin or the country of permanent 
residence. If this safety cannot be guaranteed, return cannot be realised.”146

However what remains unclear from this statement is exactly what steps are 
taken to ensure that separated children are not in fact reunited with family 
members or persons who may have been involved in child traffi cking. 
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 Furthermore, what level of awareness does the Dutch government have 
about whether a child protection system (if any) exists and functions in the 
country of origin, and to what extent do the return houses form part of that 
system (or are they simply an ad hoc measure, functioning outside of any 
wider child protection system)? Indeed, if a child protection system is not 
functioning in the country of origin, perhaps Dutch government spending in 
this area might be better directed and utilised to improve and strengthen the 
wider system, rather than being used towards a stand-alone return house.

 If it is the case that fairly limited numbers of children are returned to 
return houses in countries of origin, it is questionable why the Dutch gover-
nment continues to fi nance these return houses (if they are indeed fi nanced 
on the basis of being a place of return for separated children forcibly retur-
ned from the Netherlands). One commentator in this area, Joris van Rijk, has 
earlier written on the Mulemba house. As he states, of the more than 600 
Angolans (many of them separated children) returned from the Netherlands 
up until 2005:

“Strikingly, only one of these children is known to have taken shelter in the 
orphanage; most preferred to seek out members of their (extended) family. 
The project however is considered a success by the Dutch authorities. Unac-
companied minors from Angola applying for asylum can now legitimately be 
denied temporary (or any other status) because of the existence of the orpha-
nage.”147

Whilst van Rijk’s conclusion stated above may tend towards being slightly 
oversimplifi ed, it does emphasise the question: what purpose does the Dutch 
government see such return houses as serving, and to what extent can it 
show that the existing return houses constitute adequate reception for sepa-
rated children? What measures are being taken to create a durable solution 
for the child, and is the Dutch government in any way concerned with ensu-
ring a Best Interests Determination for every child, and in implementing the 
Life Project approach as developed by the Council of Europe? These questions 
are pressing and need to be addressed in a transparent manner to ensure 
quality outcomes for separated children are being provided, consistent with 
international standards. 

Concern expressed at the European level about the Dutch policy on 

return of separated children to return houses in countries of origin

In late 2010, the Dutch use of return houses was explicitly highlighted as an 
issue of strong concern by the then Council of Europe Commissioner for 
Human Rights, Thomas Hammarberg. Whilst addressing the Committee on 
Justice of the Dutch Senate in The Hague, he made the following statement:

“An issue which has recently drawn my attention is the Dutch government’s 
policy of fi nancing reception houses for unaccompanied or separated migrant 
children in third states, so as to be able to return minors who do not qualify 
for an asylum permit to their countries of origin. I urge the Dutch authorities 
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not to automatically send such children back to some of the most dangerous 
and poverty-stricken parts of the world, but to make an individual assessment 
in every case in order to decide whether it would be in the child’s best interest 
to be integrated in the country of destination, relocated to another country or 
returned and reintegrated in the country of origin. States have an obligation 
to protect all children within their jurisdiction, including migrant children, 
and to apply policies and practices that take into account their well-being. 
Automatic return to the home country without a thorough analysis of all the 
factors at stake is not the solution, and is not in compliance with international 
standards of child protection.”148

Current on-going plans for more return houses in countries of origin

Despite this external criticism from one of the most senior human rights 
watchdogs in Europe, the Dutch government, under the Rutte-coalition, de-
monstrated a strong re-commitment to the use of return houses as a tool to 
enable the return of separated children, and even committed to extending 
the use of return houses further. The Netherlands is undertaking work with a 
coalition of other European governments on plans to facilitate return of sepa-
rated children to Afghanistan and possibly Iraq, in the future. The joint project 
involves the governments of the Netherlands, Norway, the United Kingdom 
and Sweden and has been given the name “The European Return Platform 
for Unaccompanied Minors” (ERPUM).149 The project began in January 2011 
and is managed by the Swedish Migration Board.150 At the time of UNICEF the 
Netherlands’ interview with offi cials from the Dutch Ministry of the Interior 
and Kingdom Relations in June 2011, it was understood that government of-
fi cials forming part of the project team had visited Kabul to consider suitable 
options for use as reception facilities for returned separated children who 
cannot be reunifi ed with their families. It is also understood that partnering 
with local authorities and organisations in Afghanistan was being underta-
ken.151 UNICEF the Netherlands understands that the Jangalak centre in Kabul 
currently managed by the Afghan Ministry of Refugees and Repatriates is one 
of the sites being considered for use as a return house.152

  Since June 2011, more information has become available about the 
project being undertaken by ERPUM; the project has garnered some media 
interest, much of it critical of ERPUM’s proposed actions.153 UNICEF the Ne-
therlands understands from a recent meeting of the Advisory Committee on 
the Monitoring of Unaccompanied Minors Seeking Asylum Return, attended 
by offi cials from the Return and Departure Service (DT&V) in January 2012, 
that progress, although slow, is still being made on the project, with no of-
fi cial launch date confi rmed yet. DT&V offi cials described the project as a pilot 
project, focussing on 15-17 year old boys coming from Afghanistan to ERPUM 
countries. The project is partially funded by the EU Return Fund, and builds on 
the tripartite agreements which ERPUM members have with the government 
of Afghanistan.154 The EU Return Fund Annual Work Programme for 2011 states 
that a priority work area is to:



51

“support the setting-up of transnational cooperation networks and pilot 
projects based on transnational partnership between bodies located in two 
or more Member States designed to stimulate innovation, facilitate the ex-
change of experience and good practice and improve the quality of return 
policy.”155

In relation to this priority area, a number of objectives are stated. These in-
clude “ensuring sustainability for vulnerable or disadvantaged people after 
the return”, “family tracing of returned unaccompanied minors”, (indeed, the 
ERPUM project places a large focus on family tracing and reunifi cation of 
separated children with their families), “reception centres for returned unac-
companied minors” and “monitoring of forced return operations”.156

DT&V offi cials noted at the Advisory Group meeting that ERPUM is working 
with IOM in Afghanistan, as well as the Afghan Ministry of Migration and the 
Afghan Independent Human Rights Council as its local project partners in 
Afghanistan. It is understood that an existing accommodation facility in Kabul 
would be established for use as a ‘Welcome Centre’,  which is intended to 
initially receive and accommodate returned separated children, for a period of 
no longer than two weeks, before they are reunited with family members. For 
those returned separated children who are unable to be reunited with family 
members, an alternative facility is currently being sought, where it is intended 
that they can be housed until they reach 18 years of age. ERPUM does state 
that “No minor will return home without a safe and orderly reception.”157

However, at this stage it remains unclear exactly what the return houses used 
by ERPUM in Afghanistan will involve. For example, who will the returned 
separated children be cared by, what access to health care will be available, 
what education facilities will be offered,  will the child be registered with local 
authorities and who will act as a guardian to an individual child? How will 
the children in the return facilities be protected against violence and war, and 
will there be protection measures in place to guard against returned children 
becoming victims of child traffi cking (or indeed, in some cases, being re-traf-
fi cked)? It is these types of issues that UNICEF the Netherlands is concerned 
to emphasise the importance of in considering whether return of separated 
children to Afghanistan can be undertaken in the best interests of the child. 

Family tracing

The ERPUM project places emphasis on the role of family tracing, saying 
that “An important step in the process is to make sure that these minors are 
reunited with their parents. […]The objectives of ERPUM are to develop me-
thods and contacts in order to fi nd the parents of the minors who must return 
home, but also to fi nd safe and adequate shelter in the country of origin.”158

 UNICEF the Netherlands is concerned that at this stage it remains unclear 
to what extent tracing will be undertaken, and how the independence and 
accuracy of family tracing information will be ensured. This is particularly so, 
given that it appears that family tracing for the ERPUM project will be under-
taken by national government agencies in the ERPUM member countries (for 
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example, in the Netherlands, by the DT&V), rather than by an independent 
agency such as the International Committee of the Red Cross (ICRC). It is 
important to note here that the Netherlands Red Cross– in line with wider Red 
Cross policy – maintains a strict approach to family tracing in that it must be 
the genuine wish of the individual that they wish to have their family mem-
bers traced.159 This means that the Red Cross does only assist with family 
tracing in situations of forced return or return to a country of origin when the 
request comes with the consent from the child and is in keeping with the Red 
Cross Movement’s principles.  The Dutch government acknowledged this po-
sition in an offi cial report in 2010, stating that “The Red Cross and the UNHCR 
let it be known that they are not prepared to trace relatives on the instruction 
of the Dutch government without the request and cooperation to this end 
from the young person himself.”160

Reunifi cation with parents

UNICEF the Netherlands is also concerned that the ERPUM project potenti-
ally places too heavy an emphasis on the importance of reuniting separated 
children with their parents.161 Whilst the CRC does safeguard the rights of the 
child to be cared for by his or her parents where possible, the proposition 
that it is always in a child’s best interests to stay with their parents should 
not be automatically assumed as being correct in the context of dealing with 
separated children, given that some of the drivers leading a child to become 
“separated” might actually have been generated by the child’s parents. Some 
examples may be where parents actively send their children away in order for 
them to fi nd a better life to escape extreme poverty or war, or at the other end 
of the spectrum, where family members are abusive towards children or are 
complicit in traffi cking their own children. 

 Therefore the need for and importance of an independent and thorough 
assessment of what is in the child’s best interests, based on independent and 
reliable information about the situation awaiting the child if returned to their 
country of origin – be it Afghanistan or elsewhere – is again underscored. 

The need for a formal Best Interests Determination

The Dutch Ministry of Interior and Kingdom Relations is also currently under-
taking a wider project on unaccompanied minor asylum seekers in the Ne-
therlands, which has as its aim to create more clarity and faster processes for 
separated children.162 Whilst greater clarity, and more transparent processes 
for separated children seeking asylum in the Netherlands would most likely 
be a positive development, concern exists around whether the creation of fas-
ter processes will actually be in the best interests of these children or not. It 
is also unclear whether a formal Best Interests Determination process will be 
implemented by the Dutch government in this area in the future. The creation 
of another return house by the Dutch government, along with other European 
partners, raises more questions as to what processes and procedures will be 
established and used in order to ensure that any returns to return houses in 
countries of origin (be they forced or voluntary) are conducted in a manner 
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which is compliant with international human rights standards and guidelines, 
and which protects the best interests of the child.
 
 It remains unclear in what ways ERPUM has considered how the best 
interests of the child will be taken into account in plans for new return measu-
res in countries such as Afghanistan and Iraq. Therefore UNICEF the 
Netherlands strongly encourages the Dutch government, along with its part-
ners working on the joint project for a return house in Afghanistan to, from 
the outset, ensure that these approaches are in-built into the processes and 
procedures governing the return of separated children to such a house and 
the facilities offered at such a house, should it be established in the future. 
UNICEF the Netherlands also emphasises the importance of undertaking com-
prehensive situation analysis and profi ling exercises to establish the situation 
in the country of origin before a return house is utilised or created, so that 
a clear picture is gained regarding the situation to which returned children 
would effectively be sent into.  Here, safety should be a main concern. 
UNICEF the Netherlands encourages the Dutch government to consider the 
wider child protection system in countries of origin when considering the 
feasibility of establishing future return houses, in order to assess whether 
the funding of a return house is the most appropriate response for creating 
quality outcomes for children. Moreover, the role and views of the guardian in 
an individual case should be respected, in the best interests of the child. The 
Dutch Family Court may also play a useful role in assisting to assess which 
form of care is in the best interests of a separated child (e.g. balancing the 
option of return against other alternatives).
 
 A particularly relevant document worth referring to in the context of pos-
sible returns to Afghanistan is a UNCHR Aide Memoire from August 2010, 
entitled “Special measures applying to the return of unaccompanied and 
separated children to Afghanistan”.163 In this document, UNHCR sets out what 
it believes to be the minimum safeguards for separated children who are 
returned to Afghanistan. For example, it states that the Government of the 
sending country will ensure such children are not returned to Afghanistan, 
“Unless return is decided upon in a formal procedure which contains all 
necessary safeguards, assesses all solutions available to a child, and ensures 
that the child’s best interest is a primary consideration. The child shall be fully 
informed and consulted at all stages of this process and provided with appro-
priate counselling and support.”164 The document also emphasises the need 
for family tracing and an “individual assessment that the family is willing and 
able to receive the child”165 which should inform decisions on return. The do-
cument also considers situations where family tracing is unsuccessful, in such 
cases suggesting that “return to a child-care institution in Afghanistan may be 
considered as a last resort option”, and in such cases, “full documentation of 
tracing efforts should be handed over to the caregiver in Afghanistan, to facili-
tate continuation of tracing efforts after return.”166

 Here, UNHCR also states that the sending government in cooperation 
with the Afghan government must ensure that “specifi c and adequate recep-
tion and care arrangements are put in place prior to return.”167 UNHCR states 
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that at a minimum, this should include the child being met at the airport and 
having immediate access to appropriate accommodation, support for basic 
needs and access to education and health care, the appointment of an ap-
propriately qualifi ed care giver able to exercise legal capacity as necessary, 
a plan for the child’s sustainable reintegration, and adequate and on-going 
post-return evaluation.168 In respect to the fi nal point, on-going post-return 
evaluation, it remains concerning that the Dutch government – up until now 
at least - seems unwilling to shift on their policy of providing protection to 
a separated child to the border, but taking a hands-off approach in relation 
to the child once the child is back in the country of origin, leaving any post-
return evaluation in the hands of the local authorities. Arguably, in order to 
provide protection to separated children who are returned to countries of 
origin, future Dutch governments should reconsider this position in order to 
ensure the child does receive the minimum protections it is entitled to under 
the Convention on the Rights of the Child. Of course the question of where 
responsibility ends is a diffi cult one. However, perhaps the Dutch government 
may consider the possibility of partnering with reputable local country-of ori-
gin partners in order to provide some form of supported on-going post-return 
evaluation to ensure the protection of the best interests of the child. 

Further concerns regarding return of separated children to countries such as 

Afghanistan

Further concerns exist about the potential of returning separated children 
to countries such as Afghanistan, based on the situation in that country as 
recently outlined by a number of UN agencies and bodies. Children coming 
from Afghanistan to the Netherlands and other European countries are in 
many cases undertaking arduous and dangerous journeys out of desperation 
to escape dangers faced in their country.169 For example, UNHCR has stated 
that “With Afghanistan’s capacity to absorb returnees stretched to its limits, 
achieving sustainable return and reintegration is becoming ever more dif-
fi cult (…) Children face a wide range of protection concerns, including child 
labour, smuggling and human traffi cking and early or forced marriage.”170 The 
UN High Commissioner for Human Rights recently stated in a report to the 
Human Rights Council that children in Afghanistan continue to “experience 
an extreme lack of protection in confl ict affected areas along with widespread 
violations of their basic human rights.”171 Furthermore, the UN Committee on 
the Rights of the Child has observed in Afghanistan, among other things, alar-
ming levels of corruption impacting on children’s enjoyment of their rights, 
the presence of some of the worst forms of child labour, child traffi cking,  an 
absence of a child protection system for children deprived of a family envi-
ronment, inadequate health facilities, acute malnutrition and lack of access 
to safe drinking water and sanitation and a continuous increase in the in-
stitutionalisation of children.172 UNICEF’s country report on Afghanistan for 
2010 observed that “Afghanistan continues to be a highly insecure, politically 
complex, impoverished country in which indicators for women and children 
are amongst the worst in the world.”173
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 In this context, a recent judicial decision in the United Kingdom con-
cerning the case of a 17 year old male Afghan separated child seeking asy-
lum is pertinent.174 In this case, the Upper Tribunal (Immigration and Asylum 
Chamber) found that in considering the question of whether children are 
disproportionately affected by the consequences of armed confl ict in Afgha-
nistan, it is necessary to draw a distinction between those living with a family 
and those who are not.175 It held that:

“Whilst we recognise that there are some risks to which children who will 
have the protection of the family are nevertheless subject, in particular the 
risk of landmines and the risks of being traffi cked, we are not satisfi ed that 
they are of such a level as to lead to the conclusion that all children would 
qualify for international protection. In arriving at this conclusion we have ta-
ken the account of the necessity to have regard to the best interests of child-
ren.”176

 Nonetheless, the Court goes on to hold the following, in relation to sepa-
rated children returning to Afghanistan:

“However, the background evidence demonstrates that unattached children 
returned to Afghanistan, depending upon their individual circumstances 
and the location to which they are returned, may be exposed to risk of seri-
ous harm, inter alia from indiscriminate violence, forced recruitment, sexual 
violence, traffi cking and a lack of adequate arrangements for child protection. 
Such risks will have to be taken into account when addressing the question of 
whether a return is in the child’s best interests, a primary consideration when 
determining a claim to humanitarian protection.”177

Given the circumstances outlined by the UN-affi liated sources above and this 
recent Court fi nding, surely the key question to ask is whether this is the kind 
of situation we want to send vulnerable children back to? UNICEF the Ne-
therlands argues that in most cases, it would be very diffi cult to successfully 
argue that it is in a child’s best interests to be returned to a place like Afghani-
stan, given the situation persistent there. 

Concerns voiced by Afghan separated children in the Netherlands regarding the 

prospect of return

 

Moreover, it is not only human rights watchdogs and international organi-
sations that are voicing concern about separated children being returned to 
Afghanistan given the persisting situation there. Separated Afghan children 
who are living in the Netherlands and elsewhere in Europe have themselves 
publically voiced their concerns surrounding the prospect of return to Afgha-
nistan and the situation that they believe they would face there. On 15 March 
2011 a group of these children voiced their opinions on this topic during a 
closed hearing with Dutch Members of Parliament.178 This hearing was held in 
relation to the revision of the Dutch policy for separated children. During the 
hearing, the children expressed their deep concerns about the lack of safety in 
Afghanistan given the unstable security situation, the potential risks of being 
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kidnapped and the impact of the clans on Afghan society and how this might 
negatively affect their own care situation. It remains to be seen to what extent 
the views of the children voiced at the hearing will be taken into account and 
refl ected in the revised government policy. 

 The concerns expressed by the Afghan separated children in the 2011 
closed hearing echo the earlier views put forward by separated children in the 
Netherlands originating from a number of countries as part of the “Closing 
a Protection Gap” research.179 In response to questions about the prospect 
of return to their country of origin from the Netherlands, separated children 
made the following statements, emphasising the need for guarantees of 
safety in the country of origin prior to any return: 

“I think the government should provide guarantees to children that they are 
safe when theyreturn. The guardians need to know more about the country 
of origin. I think you search formore country information when you are going 
on a holiday than when you decide to send meback. I do not think you would 
dare to go to the place that they want to send me.”180

“Every story is different. Sometimes it is better to return. But when it would 
cost you your life the guardian should support the children and make sure 
that the children are not send back. Some children are killing themselves 
when they know they have to return. That is very bad. Someone at the cam-
pus tried to put his room on fi re. A guardian should check the story of the
separated child. The guardian knows more than the IND. The guardian can see 
inside of you, the lawyer and the IND cannot.”181

Here again the need for and importance of an individual assessment of the 
child’s best interests is underscored. An examination of the safety situation of 
the child in the country of return must form a part of any BID assessment. The 
views and opinions of separated children – such as those highlighted above 
– should have a strong cautionary effect on any plans to return a child to a 
place such as Afghanistan. 
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PART 6: CONCLUSION 

Importantly, this Report has highlighted the challenges to children’s rights 
and protection that the Dutch policy of returning separated children to return 
houses in countries of origin raises. Moreover, as has been discussed, the use 
of return houses in countries of origin as a solution to the issue of separated 
children seeking asylum in Europe is becoming more popular among other 
European governments who are now following in the footsteps of the Dutch 
government and working alongside the Dutch government to undertake more 
activity in this area (as evidenced by the ERPUM project). 

 These actions and policies are occurring and being developed in the face 
of strong concern and criticism of such policies by key stakeholders and 
watchdogs on human rights in Europe, such as the Council of Europe Commissio-
ner for Human Rights. Whether they are being developed and extended as a preven-
tative measure, or to be used in practice, it remains unclear how and to what extent 
the best interests and human rights of the individual children involved are being 
considered, safeguarded and upheld. Particularly notable is the absence of a formal 
BID integrated in the process of dealing with separated children and in the making of 
decisions in the Netherlands on return. This is a major concern that should be ad-
dressed by the Dutch government and other European governments, to ensure that 
any process of forced return to return houses in countries of origin is compliant with 
international human rights standards and norms, and facilitates the best outcome for 
the child involved, that is, the actions and outcomes should both be in the best inte-
rests of the child. Incorporating a formal Best Interests Determination into the process 
whereby a child is considered for return to the country of origin is the best way to do 
this. The wider child protection system in the country of origin must also be consi-
dered, to decide whether investment in systemic strengthening, rather than in an ad 
hoc, potentially political tool, might be more appropriate. 

Remaining questions and concerns

 
At the conclusion of this study, some outstanding questions and concerns remain. 
The following ten questions highlight the areas in which UNICEF the Netherlands is 
of the view that further consideration by the Dutch Government would be benefi cial, 
in order to incorporate an approach that ensures that the best interests of the child 
are incorporated and upheld, as it continues to pursue the policy of return of separa-
ted children to return houses in countries of origin. 

1. How are the best interests of individual separated children assessed and protected 
in the process of return to countries of origin? 

2. What factors are considered in making a decision to return a child to a return 
house, who is consulted in the decision-making process and how are those views 
taken into account?

3. Who undertakes family tracing in relation to a separated child being considered for 
return, and how? How is the independence of such information safeguarded? Does 
the child have a choice whether or not to trace his family? Does the traced family 
have the right not to be found and if it is discovered that the family is unable or uns-
uitable to care for the child, will the child still be returned to that family?
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4. Is the child fully informed throughout the process of return, and are their views 
heard and taken into account? If so, how?

5. Is the child accompanied upon return, and how immediate is his or her access to 
child-friendly accommodation, support, healthcare and education (either in a return 
house or elsewhere)? 

6. Is a guardian appointed for the child and available at all points throughout the pro-
cess (including in the country of origin after return)?

7. Is a formal plan created for a separated child who is returned to a return house to 
ensure an ongoing durable solution for the child’s development and wellbeing?

8. What measures, if any, are taken by the returning government’s authorities to pro-
vide ongoing post-return evaluation and monitoring? 

9. Has ERPUM considered how the best interests of the child will be taken into ac-
count in plans for new return measures in countries such as Afghanistan and Iraq, 
and in what ways does ERPUM think return to unstable, war-torn countries is in a 
child’s best interests?

10. Who has ERPUM consulted on the viability of their proposed measures in terms 
of whether these are appropriate under the standards of the UN Convention on the 
Rights of the Child?

Recommendations

Whilst these recommendations might be applicable for use in a wider context in more 
countries than just in the Netherlands (for example Norway, Sweden and the UK, 
given their involvement in ERPUM), the following set of recommendations generated 
from this study is directed at being taken into account by the Dutch government in its 
on-going work concerning the return of separated children to return houses in coun-
tries of origin. In particular, UNICEF the Netherlands will work to bring these recom-
mendations to the attention of the Ministry, IND and DT&V, given that they are the 
government agencies most directly involved with this area of work. 

Recommendation 1
Separated children must in all instances fi rst and foremost be treated and considered 
as children, and then as migrants. 

Recommendation 2
The best interests of the child should be a primary consideration in any decisions, 
processes or procedures that may affect a separated child. This must be refl ected in 
any policy and legislation governing such issues as potential return to return hou-
ses in countries of origin. A formal Best Interests of the Child Determination (BID) 
must be an integral component to any decision-making undertaken by government 
authorities with a view to creating a durable solution for the child, including as one 
alternative, possible return to the child’s country of origin. Government offi cials and 
decision-makers should receive adequate training in order to be able to make decisi-
ons which take into account the best interests of the child. 

Recommendation 3 
Regarding the concept of “adequate reception”, UNICEF Netherlands strongly recom-
mends that the starting point for practically implementing such a standard should 
be to take the provisions of the CRC and the International Guidelines on the Alterna-
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tive Care of Children into account and to implement these in any evaluation of what 
constitutes adequate reception, on a case by case basis. Return houses in countries 
of origin must therefore be of a standard to ensure that the best interests of the child 
will be upheld. The nature of the child’s stay in a return house must be temporary in 
nature, depending on the child’s individual circumstances, and whether a child’s stay 
in a return house is short term or longer term, it must contribute towards the child’s 
reintegration in the country of origin, and be part of a durable solution for each indivi-
dual child. 

Recommendation 4
The Dutch government is urged to give comprehensive consideration to the recent 
statements made by the Council of Europe Commissioner on Human Rights in relati-
on to return of separated children, and the recent reports of the European Parliament 
in this area. In particular, the importance of fi nding a durable solution for the child 
should be implemented with regard to the Council of Europe’s Life Project concept, 
and the guidance available to front-line professionals should be utilised by govern-
ment offi cials involved in working with separated children and in making decisions in 
relation to this group of children in practice.

Recommendation 5
Through every step of the process of return to a return house in the country of origin, 
measures must be taken by the relevant authorities to ensure that the best interests 
of the child are protected and that their welfare is safeguarded.

Recommendation 6
Family tracing should take place if it is the genuine wish of the child to have family 
tracing undertaken and if family tracing is in the best interests of the individual child. 
The safety and best interests of the child must be taken into account in determining 
if family tracing should take place. Family tracing should be undertaken by reputable 
and independent organisations, in order to establish whether there is an appropri-
ate in-family solution for the child in the country of origin. It should be considered 
whether such a solution is in the best interests of the child on a case by case basis. In 
cases where the child may be in danger of a threat to their life or integrity, particular 
care should be taken in family tracing efforts to ensure that tracing is undertaken in 
a confi dential manner, so that the child’s safety is maintained. Persons sought might 
wish not to be contacted and this wish should be respected.  

Recommendation 7
The views of the child should be sought and taken into account in any decision-
making process regarding return to a country of origin. This should be done in an age 
appropriate manner and by offi cials with special training in dealing with separated 
children. 

Recommendation 8
The Dutch government (and its partners in ERPUM) should actively seek to involve 
relevant non-governmental organisations and civil society groups in the development 
of policies addressing the issue of separated children in Europe. For example, the 
involvement of these groups in the current joint project to establish a return house in 
Afghanistan may be appropriate. 

Recommendation 9
As the COE Rapporteur for the Committee on Migration, Refugees and Population has 
noted, “The issue of unaccompanied children is marked by the absence of quantita-
tive and qualitative statistical information regarding their situation in a large number 
of countries.”182 It is recommended that the Dutch government publishes more com-
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prehensive statistics around the numbers of separated children returned to countries 
of origin, the specifi c countries they are returned to, and the frequency with which 
return houses are utilised.

Recommendation 10
Any policy on the return of separated children to return houses in countries of origin 
should be concerned with fi nding a durable long-term solution for the child, which 
safeguards their wellbeing and best interests. The translated version of the “Checklist 
to Achieve Good Practices When Considering the Return of Children to Third Coun-
tries” prepared by UNICEF from the original version by the European Council on 
Refugees and Exiles in strategic partnership with Save the Children (on behalf of the 
European Commission) should be utilised in a step-by-step manner in making indi-
vidual decisions around return, in order to ensure that the child’s best interests are 
considered and upheld. The “UNICEF the Netherlands Checklist Children and Return” 
is intended as a quick-reference tool for use by Dutch immigration and other govern-
ment offi cials when dealing with cases of potential return of a child to a third country. 
 
Endnotes – Part 6

182. Supra note 14, p.7. 
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PART 7: CHECKLIST 

This Report reproduces as Annex B of the Report the European Council on Refugees 
and Exiles (ECRE) and Save the Children “Checklist to Achieve Good Practices When 
Considering the Return of Children to Third Countries”. This checklist was published in 
December 2011 as part of the Comparative Study on practices in the fi eld of returns 
of minors, undertaken by the European Council on Refugees and Exiles in strategic 
partnership with Save the Children (EU Offi ce) for the European Commission Direc-
torate-General Home. The full version of that study is available at http://ec.europa.eu/
home-affairs/doc_centre/immigration/docs/studies/Return_of_children-fi nal.pdf.

UNICEF the Netherlands has now made this checklist more user-ready in the Dutch 
context, through translation of the checklist into Dutch. It is intended that the checklist 
will be available for use by government offi cials, such as immigration offi cers, and 
other stakeholders in the Netherlands. The translated Dutch version of the checklist 
will be made available separately, in addition to this Report, by UNICEF the Nether-
lands. 

The checklist addresses all parts of the return process, and provides tools and 
standards for ensuring that the best interests of the child are taken into account at all 
points in the return process. In this way, the checklist provides a model for a holistic 
approach to policies of return and endorses steps which ensure that the best interests 
of the child are made a central tenet of any returns policy that affects children. 

To complement the translated version of the “Checklist to Achieve Good Practices 
When Considering the Return of Children to Third Countries”, UNICEF the Netherlands 
has additionally prepared a one page summary checklist, which appears below. It 
condenses the key aspects of the larger ECRE and Save the Children checklist into a 
ready-to-use quick reference tool. This has been devised with immigration and go-
vernment offi cials in mind, to provide them with a practical tool for use in all practi-
ces related to return where children are involved. This shorter checklist will be made 
available, in both Dutch and English in a one page, double sided laminated format to 
decision-makers and interested stakeholders. 
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DESIGNING THE RETURN PROCEDURE: CHILD RIGHTS AND CHILD PROTECTION
Child rights and child protection principles are applied when designing the return procedures. Specifi c 
safeguards are introduced to ensure that the rights of the child are upheld and the child’s best interests 
are respected in all instances where a child is being considered for return. Voluntary return is explored 
as an option prior to any return decision being made and specifi c safeguards exist to ensure the child’s 
views and opinions are heard

ASSISTANCE TO CHILDREN PRIOR TO A RETURN DECISION
A formal best interests determination is undertaken in the case of every individual child to identify a 
durable solution for the child and the child is provided with all appropriate assistance and protection 
prior to any return decision being made. Processes exist to restore family links in cases of unaccom-
panied and separated children where this is requested by the child or their guardian, and where it is in 
the best interests of the child to do so
 

DECISION MAKING PROCEDURES 
Decision making procedures about return are child friendly and children are represented by lawyers with 
special expertise throughout the decision making process and all relevant appeals. Information has been 
gathered indicating that the individual child will not be at risk of harm, refoulement or (re)traffi cking or 
exploitation following return. Children are able to appeal decisions on return promptly and effectively 
and appeals suspend the effect of any return decision until heard 

POST DECISION AND PRE RETURN PHASE
The child’s situation is disrupted as minimally as possible through a voluntary return period being 
available for the child. Children have access to education, health and accomodation pending return. 
Family unity is maintained throughout the return procedure

DETENTION
Detention of children is not in accordance with the UN Convention on the Rights of the Child. Detention is only 
used as a measure of last resort and detention procedures and methods are sensitive to the special situation 
of children. alternatives exist and are fully considered in each case before a decision to detain is made. 
Detention is used for the shortest time possible and is regularly reviewed and children are given access to 
legal and other support . Detention decisions can be challenged and children are not detained with adults

THE RETURN PROCESS
If return is pursued after all other durable solutions have been considered, the child is given relevant 
information about the return procedure and a plan exists for the child’s reintegration following their 
return. Removal practices are appropriate and proportionate regarding the situation of children, and 
separated children are escorted throughout their return journey either by their guardian or another 
person the child fi nds appropriate

ARRIVAL IN COUNTRY OF RETURN AND POST RETURN PHASE
Procedures exist for formal transfer of care and custodial responsibilities for the returned child and 
appropriate reintegration support is available to the child. Formal monitoring of the outcomes of the 
impact of return on children exists in countries of origin and experienced organisations montior the 
situation of the returned child to ensure the child’s reintegration plan is delivered

SPECIAL NOTE ON THE USE OF RETURN HOUSES IN COUNTRIES OF ORIGIN

• Returning a separated child to a return house in a country of origin is an option of last resort, after all other alternative care 
options for the child -in the netherlands or elsewhere- have been considered, including foster care.

• A child will only be returned to a return house if a formal best interests determination has shown this to be in the individual 
child’s best interests  and where the conditions in the return house and the reintegration plan for the child in the country of 
origin will provide the child with a durable solution.

• Conditions in return houses should be suitable for the care of separated children and comply with the International 
Guidelines for Alternative Care.

UNICEF THE NETHERLANDS CHECKLIST ON CHILDREN AND RETURN*

*To be used in conjunction with the full version of the ECRE/Save the Children Checklist for supporting member states when considering 
the return of children to third countries (May 2012 translated from the original by UNICEF the Netherlands)



67



68

BIBLIOGRAPHY

Journal articles
Bianchini, Ka  a, “Unaccompanied asylum-seeker children: fl awed processes and protec  on 

gaps in the UK”, Forced Migra  on Review 37 (March 2011)  52-53.

Feijen, Liv, “The challenges of ensuring protec  on to unaccompanied and separated children 

in composite fl ows in Europe”, Refugee Survey Quarterly, Vol. 27, No. 4 (2009), 63-73.

Kromhout, Mariska, “Return of Separated Children: The Impact of Dutch Policies”, 

Interna  onal Migra  on, (2009), 1-29. 

Books
Ghosh, Bimal, Return Migra  on: Journey of Hope or Despair?, Interna  onal Organiza  on for 

Migra  on, 2000.  

Kanics, Jyothi, and Daniel Senovilla Hernandez and Kris  na Touzenis (eds.), Migra  ng Alone: 

Unaccompanied and Separated Children’s Migra  on to Europe, UNESCO Publishing, 2010. 

Touzenis, Kris  na, Unaccompanied Minors: Rights and Protec  on, Cosmopolis, 2006.

Offi cial documents and reports
AA (Una  ended children) Afghanistan CG [2012] UKUT 00016 (IAC). 

Abramovich, Victor, and Pablo Ceriani Cernadas and Alejandro Morlache   , The Rights of 

Children, Youth and Women in the Context of Migra  on: Conceptual Basis and Principles for Eff ec  ve 
Policies with a Human Rights and Gender Based Approach, UNICEF Policy and Prac  ce, 2011. 

Arnold, Samatha, Closing a protec  on gap: core standards for guardians of separated children – Irish 

Na  onal Report, 2010-2011. 

Belgian Presidency of the European Union, Seminar on Unaccompanied Children: Crossing the 

external borders of the EU in search of protec  on – Recommenda  ons, December 9-10 2010. 

Boland, Kerry, Children on the Move: A report on children of Afghan origin moving to western countries, 

UNICEF, February 2010. 

CIA World Factbook, Traffi  cking in Persons, 2010. 

Commi  ee on the Rights of the Child, Concluding observa  ons: Afghanistan, CRC/C/AFG/CO/1, 8 

April 2011). 

Commi  ee on the Rights of the Child, Concluding observa  ons: Norway, CRC/C/NOR/CO/4, January 
2010 

Council of Europe, European Conven  on on Human Rights and Fundamental Freedoms, Rome, 



69

4.XI.1950.

Council of Europe, Council of Europe Conven  on on Ac  on against Traffi  cking in Human Beings, 

COE TS No. 197, 2005.

Council of Europe Twenty Guidelines on Forced Return, September 2005. 

Council of Europe, Commi  ee of Ministers, Recommenda  on CM/Rec(2007)9 of the Commi  ee of 
Ministers to 

member states on life projects for unaccompanied minors, (https://wcd.coe.int/ViewDoc.
jsp?id=1164769). 

Council of Europe Parliamentary Assembly, Unaccompanied children in Europe: issues of arrival, 

stay and return – Report by the Commi  ee on Migra  on, Refugees and Popula  on, 21 March 2011. 

Council of Europe Parliamentary Assembly, Unaccompanied children in Europe: issues of 

arrival, stay and return – report of the Commi  ee on Migra  on, Refugees and 

Popula  on, 21 March 2011. 

Council of the European Union, Press release: 3018th Council Mee  ng, Jus  ce and Home Aff airs, 3 

June 2010. 

Council of the European Union, Council conclusions on unaccompanied minors, 3018th Jus  ce and 
Home 

aff airs Council mee  ng, Luxembourg, 3 June 2010.

Council Direc  ve 2003/9/EC of 27 January 2003 laying down minimum standards for the recep  on of 
asylum seekers.
Danielsen, Kirsten and Marie Louise Seeberg, Tracing UMA’s Families: A compara  ve study 
of some European countries’ prac  ces and experiences in tracing the parents or caregivers of 
unaccompanied minor asylum seekers, Nova Rapport 19/2006, 2006, Norwegian Social Research 
(http://www.udi.no/upload/info/NOVA-rapport%20feb.%2007.pdf). 
Direc  ve 2008/115/EC of the European Parliament and of the Council of 16 December 2008 on 
common standards and procedures in Member States for returning illegally staying third-country 
na  onals.
Direc  ve 2011/36/EU of the European Parliament and of the Council of 5 April 2011 on preven  ng 
and comba  ng traffi  cking in human beings and protec  ng its vic  ms, and replacing Council 
Framework Decision 2002/629/JHA.
Essakkili, Said, Seeking Asylum Alone in the Netherlands, Migra  on Law Papers 5, Vrije Universiteit 
Amsterdam, 

2007(http://rechten.vu.nl/nl/Images/Said%20Essakkili%20- %20Seeking%20Asylum%20Alone%20
in%20the%20Netherlands_tcm22-60749.pdf) 

European Commission, Communica  on from the Commission to the European Parliament and the 

Council: Ac  on Plan on Unaccompanied Minors (2010-2014) COM(2010)213fi nal, 6 May 2010. 

European Commission, EU Guidelines on the Rights of the Child, 2007. 

European Council, The Stockholm Programme – An open and secure Europe serving and protec  ng 



70

the ci  zens, 

Brussels, 2 December 2009, 17024/09.

European Council on Refugees and Exiles in strategic partnership with Save the Children (EU Offi  ce) 
for the 

European Commission Directorate-General Home, Compara  ve Study on Prac  ces in the Field of 
Return of Minors, Final Report, (HOME/2009/RFXX/PR1002), December 2011.

European Migra  on Network, Unaccompanied Minors – an EU compara  ve study, May 2010 

(http://www.emn.fi/files/288/0._EMN_Synthesis_Report_Unaccompanied_Minors_Publication_
(Sept10)_1_.pdf).

European  Network of Ombudspersons for Children, ENOC Report of the 9th Annual Mee  ng, 

Warsaw, Poland 21-23 September 2005. 

European Parliament and Council, Direc  ve 2008.115/EC of the European Parliament and of the 

Council of 16 December 1998 on common standards and procedures in Member States for returning 
illegally staying third country na  onals, 2008. 
European Return Pla  orm for Unaccompanied Minors, Offi  cial website, 
(http://www.migrationsverket.se/info/4597_en.html)
European Union Agency for Fundamental Rights, Discussion paper for group III: Protec  ng from 
the First encounter unaccompanied and separated children: Establishing links between actors, 

December 2010. 

European Union Agency for Fundamental Rights, Separated, asylum-seeking children in European 
Union 

Member states, Compara  ve Report, November 2010. 

European Union Return Fund, Annual Work Programme 2011, 2011 

(http://www.refugeecouncil.org.uk/news/archive/press/2011/november/241111_press_statement_uk_
returns_children_afghanistan). 

Fournier, Katja, Closing a protec  on gap: core standards for guardians of separated children – Belgian 

Na  onal Report, 2010-2011.

Frontex, Unaccompanied minors in the migra  on process, December 2010. 

Furia, Annalisa, Closing a protec  on gap: core standards for guardians of separated children –

Italy Na  onal Report, 2010-2011. 

Gabaj, Ziva, Closing a protec  on gap: core standards for guardians of separated children – Slovenian 

Na  onal Report, 2010-2011. 

GDISC Expert mee  ng on unaccompanied minors, Conclusions, Oslo, Norway, 4-5 May 2010.

Goeman, Mar  ne and Carla van Os, Defence for Children Interna  onal-ECPAT The Netherlands, 
Closing a 
protec  on gap: core standards for guardians of separated children – Dutch Na  onal Report, December 
2010.



71

Government of the Kingdom of the Netherlands, Coali  on Agreement, 2010

(http://www.government.nl/Government/Coalition_agreement).

Government of the Kingdom of the Netherlands, Ministry of the Interior and Kingdom Rela  ons, 
Press release: 

The Netherlands encourages developing countries to cooperate in return of aliens, 10 June 2011, 
(http://english.minbzk.nl/subjects?ActItmIdt=128069). 

Higgs, Laura, Legality of plans to deport asylum-seeking Afghan children ques  oned, Children and 
Young 

People Now, 24 November 2011, 

(http://www.cypnow.co.uk/Social_Care/article/1106128/legality-plans-deport-asylum-seeking-
afghan-children-questioned/). 

Human Rights Commi  ee, View on Communica  on No. 1564/2007 submi  ed by X.H.L against the 
Netherlands, 

15 September 2011. 

Immigra  e- en Naturalisa  edienst/Immigra  on and Naturalisa  on Service, Asylum Trends 

2009, January 2010. 

Kloosterboer, Karin and Mar  ne Goeman, Posi  on paper on return of separated children to 

recep  on houses in countries of origin, April 22 2010. 

Immigra  e- en Naturalisa  edienst/Immigra  on and Naturalisa  on Service, EMN-study 

Unaccompanied minors in the Netherlands: Policy on recep  on, return and integra  on 

arrangements for, and numbers of, unaccompanied minors, February 2010.

Closing a protec  on gap: core standards for guardians of separated children – Danish Na  onal 

Report, 2010-2011. 

Interna  onal Organiza  on for Migra  on, Leaving the Netherlands: Twenty Years of Voluntary Return 
Policy in 

the Netherlands (1989-2009), November 2010. 

LJN: BV1261, Rechtbank ‘s-Gravenhage , zittingsplaats Zwolle , 11/18578, 18 January 2012 (date of 

publication), http://zoeken.rechtspraak.nl/detailpage.aspx?ljn=BV1261.

Mougne, Chris  ne, Trees only move in the wind: A study of unaccompanied Afghan children in Europe, 
UNHCR 

Policy Development and Evalua  on Service, June 2010. 

Noske, Barbara, Closing a protec  on gap: core standards for guardians of separated children – 

German Na  onal Report, 2010-2011. 

OHCHR, UNHCR, UNICEF, UNODC, UN Women and ILO, Prevent, Combat, Protect: Human Traffi  cking 
– Joint UN 



72

Commentary on the EU Direc  ve – A Human Rights-Based Approach, (2011), 

(http://www.unbrussels.org/images/stories/reports/UN%20Commentary%20EU%20Traffi cking%20
Directive%202011.pdf).

Reps, Mailis, Unaccompanied children in Europe: Issues of arrival, stay and return”, Report of the 
Rapporteur 

for the Council of Europe Parliamentary Assembly Commi  ee on Migra  on Refugees and Popula  on, 
Doc. 12539, 21 March 2011.

Save the Children Sweden, Closing a protec  on gap: core standards for guardians of separated 

children – Swedish Na  onal Report, 2010-2011. 

Seidel, Philippe, Situa  on Analysis: Forced Return of Separated Children to Recep  on Centres, Child 
Rights 

Advocacy and Educa  on Sec  on, PFP, UNICEF, 2011. 

Seidel, Philippe and Jyothi Kanics, Iden  fi ca  on of Unaccompanied and Separated Children: 

Exploring Age Assessment Challenges – UNICEF background and discussion paper for the 

Expert Seminar on Unaccompanied Minors 9-10 December 2010, December 2010. 

Separated Children in Europe Programme, Statement of Good Prac  ce (4th revised ed.), 2009. 

Smith, Terry, Separated Children in Europe: Policies and Prac  ces in European Union 

Member States – a compara  ve analysis, 2004. 

Swedish Migra  on Board, Interna  onal Strategy 2011, 2011. 

Troller, Simone, EU: Defer Hasty Returns of Migrant Children, Human Rights Watch, 4 June 2010, 

(http://www.hrw.org/en/news/2010/06/04/eu-defer-hasty-returns-migrant-children-0).
Troller, Simone, In the migra  on trap: Unaccompanied migrant children in Europe, Human Rights 
Watch, 2010, (http://www.hrw.org/en/node/87786). 
Troller, Simone, and Lois Whitman, Le  er to the Norwegian Government regarding return of 
migrant children to countries of origin, 9 February 2010, (http://www.hrw.org/en/node/90803). 
UK Refugee Council, UK to start returning young people to Afghanistan, 24 November 2011, 
(http://www.refugeecouncil.org.uk/news/archive/press/2011/november/241111_press_statement_uk_
returns_children_afghanistan). 
UNICEF, Annual Report for Afghanistan, 2010. United Nations General Assembly, International Guidelines for the Alternative Care of Children, A/RES/64/142 (24 February 2010).
United Na  ons High Commissioner for Human Rights, Report of the United Na  ons High 
Commissioner for Human Rights on the situa  on of human rights in Afghanistan and on the 
achievements of technical assistance in the fi eld of human rights, A/HRC/16/67, 19 January 2011.
United Na  ons Offi  ce of the United Na  ons High Commissioner for Human Rights, Study of the 
United Na  ons High Commissioner for Human Rights on challenges and best prac  ces in the 
implementa  on of the interna  onal framework for the protec  on of the rights of the child in the 
context of migra  on, 5 July 2010. 

United Na  ons High Commissioner for Refugees, Government inves  gates whether refugee children 



73

can be returned, 19 November 2011, (http://www.unhcr.is/fi /media/baltic-and-nordic-headlines/2011/
november/19-21-november-2011.html)

United Na  ons High Commissioner for Refugees, Guidelines on Determining the Best Interests of the 

Child, 2008.

United Na  ons High Commissioner for Refugees, Guidelines on Child Asylum Claims, 2009. 

United Na  ons Conven  on on the Rights of the Child, Adopted and opened for signature, ra  fi ca  on 
and 

accession by General Assembly resolu  on 44/25 of 20 November 1989, entry into force 2 September 
1990, United Na  ons Treaty Series vol. 1577.

United Na  ons Commi  ee on the Rights of the Child, General Comment No. 6: Treatment of 

unaccompanied and separated children outside their country of origin, 2005. 

United Na  ons Commi  ee on the Rights of the Child, General Comment No. 12: The Right of the 

Child to be Heard, 2009. 

Media articles
BBC, “UK plans Kabul ‘reintegra  on centre’ for boys”, BBC News UK, 8 June 2010, 

(http://www.bbc.co.uk/news/10261456). 
Brothers, Caroline, “Out of Afghanistan: incredible stories of the boys who walked to Europe”, The 
Guardian, 29 January 2012, (http://www.guardian.co.uk/world/2012/jan/29/out-of-afghanistan-boys-
stories-europe).
Crawford, Angus, “UK ‘may return Afghan asylum children next year”, BBC News UK, 24 November 
2011, (http://www.bbc.co.uk/news/uk-15862168). 
Dorling, Kamena, “ChildRIGHT: Immigra  on – forced return to Afghanistan” Children and Young 
People Now, 13 July 2010, (http://www.cypnow.co.uk/news/1015366/ChildRIGHT-Immigration---
Forced-return-Afghanistan/).
Groenendijk, Kees, “The policies of the new Dutch centre-right minority government supported by 
the Wilder’s Freedom Party”, Robert Schumann Centre European Union Democracy Observatory on 
Ci  zenship, 17 October 2010 (http://eudo-citizenship.eu/citizenship-news/393-the-policies-of-the-
new-dutch-centre-right-minority-government-supported-by-the-wilders-freedom-party). 

Hancock, Avery, “Sending kids back to Kabul – is it right? Is it legal?”, 14 June 2010, 

(http://blogs.lse.ac.uk/politicsandpolicy/2010/06/14/sending-kids-back-to-kabul-%E2%80%93-is-it-
right-is-it-legal/). 

Kazem-Sojanovic, Halima, “Australia should throw a lifeline to Afghan refugees”, ABC News, 

22 February 2011 (http://www.abc.net.au/unleashed/44374.html). 
Morris, Nigel, “UK to forcibly deport Afghan asylum children”, The Independent, 25 November 2011, 
(http://www.independent.co.uk/news/uk/home-news/uk-to-forcibly-deport-afghan-asylum-
children-6267695.html).
Robins, Jon, “Government plans to send Afghan teens back to Kabul are ques  onable”, The Guardian, 6 

December 2011. 
The Local, “Norway to return young Afghan asylum seekers”, The Local, Norway’s News in English, 
21 November 2011, (http://www.thelocal.no/page/view/norway-northern-europe-to-return-young-
afghans).



74

Travis, Alan, “UK to deport child asylum seekers to Afghanistan”, The Guardian, 7 June 2010, 

(http://www.guardian.co.uk/uk/2010/jun/07/child-asylum-seekers-uk-afghanistan). 

Speeches and Conference Papers
Carlsson, Anki, “Return of Unaccompanied Minors from a Children’s Rights Perspec  ve”, paper 
presented to the 2011 Nordic Asylum Law Seminar: The State of Interna  onal Refugee Law, EU 
Harmoniza  on and the Nordic Legacy, 26-27 May 2011, Copenhagen.
Council of Europe, Address by Thomas Hammarberg, Council of Europe Commissioner for Human 
Rights, before the Commi  ee on Jus  ce of the Dutch Senate, The Hague, 28 September 2010. 
Smith, Terry, “Unaccompanied Children Seeking Asylum – Age Assessment; Exis  ng Standards and 
Guidelines and Suggested Good Prac  ces”, paper presented to the 2011 Nordic Asylum Law Seminar: 
The State sof Interna  onal Refugee Law, EU Harmoniza  on and the Nordic Legacy, 26-27 May 2011, 
Copenhagen. 
Thorsen, Karen-Inger, “Rights of Asylum Seeking Unaccompanied Minors and the Importance of 
Civil Society Involvement”, paper presented to the 2011 Nordic Asylum Law Seminar: The State of 
Interna  onal Refugee Law, EU Harmoniza  on and the Nordic Legacy, 26-27 May 2011, Copenhagen.



75



76

ANNEX A: INTERVIEW QUESTIONS

The use of return-houses
- How many unaccompanied minors have been returned to return-houses 

from the Netherlands? 
- To which locations have those children been returned to, and on what 

basis? 
- Where are the return houses specifi cally located within Angola and the 

Democratic Republic of Congo? 
- Are there any plans for the establishment of other return-houses in other 

countries of origin? (For use by the Netherlands?) 
- Do other EU countries plan to establish return-houses in other countries? 
- What are the various factors motivating the Dutch government to engage 

in the use of return-houses? / What are the policy-drivers behind the po-
licy to forcibly return unaccompanied minors to return-houses?

- What role does consideration of the best interests of the child play in the 
policy to forcibly return to return-houses in countries of origin? 

- What measures are in place to monitor the effectiveness and outcomes of 
the policy of the return of unaccompanied minors to return houses? What 
indicators are used to qualify the policy as an effective one? What bearing 
are these factors having on any plans for the establishment of new return-
houses or future continued use of return-houses? 

- What role does EU-level guidance in this area have in the Dutch policy? 
- Is the Dutch government working with any other European or other gover-

nments on issues around forcible return to return-houses? 
- How are safe conditions upon return guaranteed under the current policy?

The decision-making process
- What are the decision-making steps that are followed in reaching the deci-

sion to forcibly return an unaccompanied minor to a return-house? / How 
is the decision to forcibly return made? 

- What are the various different reasons that might lead to the forcible re-
turn of an unaccompanied minor to a return house? 

- Who is involved in making the decision to forcibly return? Who is the fi nal 
decision-maker? 

- What training or experience, if any, do the decision-makers have in child-
friendly approaches? 

- What alternatives are considered apart from forcible return to a return-
house? 

- What measures, if any, are in place in the decision-making process to take 
into account the best interests of the child in the decision? 

- Is the child involved in the decision-making process? 
- If so, how and to what extent is the child involved? 
- Are the views of the child obtained? 
- Do the views of the child have any bearing on the decision-making pro-

cess and the fi nal decision? 
- How are various competing interests balanced in the decision-making 

process? 
- How is it established that the child will be safe in the country of origin if 

returned? 
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- What assessment of the child’s family situation is undertaken as part of 
the decision-making process? 

- How are possible signs of child-traffi cking assessed? 
- What agencies/information and reporting methods are relied on to gather 

information/investigate a specifi c child’s situation in order to base a deci-
sion on? What safeguards are in place to ensure independence and relia-
bility of the information sought and obtained? 

- Is the guardian of the child involved in the decision-making process or 
able to infl uence the decision in any way?

- What procedural safeguards are in place for the child throughout the 
decision-making process? 

- Who represents the child’s interests throughout the decision-making pro-
cess?

- Is a right of appeal available? Under what conditions must the right of ap-
peal be excercised? 

- Is legal representation made available for the child (or a support person 
made available to the child) throughout the decision-making process? 

- Once a decision to return has been made, what time period generally 
elapses prior to the child being returned?

The process of return to return houses in countries of origin
- How is a decision to forcibly return an AMV to a return-house in the coun-

try of origin communicated to the AMV? What information are they provi-
ded with in relation to their specifi c situation? 

- What measures are in place to ensure that the child’s transition is handled 
in a child-friendly way? 

- How is the child’s transit upon return to the country of origin handled – 
does an offi cial accompany the child and ensure safe-transit to the return-
house? 

- If not, does anyone accompany the child upon return? 
- When a decision is made to forcibly return a child to a return-house, does 

the child always end up in a return-house? 
- What measures are in place to ensure safe-arrival of the child at the 

return-house after return? 
- When does the guardianship of the Dutch (or other European) guardian 

end once a child is forcibly returned to a return-house? (or does it techni-
cally continue?)

- What international organisations are involved in the process of forcible 
return to return-houses and what level of cooperation exists? 

Conditions in return-houses 
- What size are the return-houses? How many children do they house? 
- Who runs the return-houses? 
- Who is on the staff of the return-houses? / Who is responsible for caring 

for the children in the return-houses? / What qualifi cations (if any) do the 
staff of the return-houses have  making them suitable to care for the child-
ren in the houses?

- How many staff members work in the return-houses in total, and at any 
one time? 
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- Who acts as the child’s guardian once they are living in a return-house? 
How is the guardian appointed? 

- What contact/relationship does the return-house have to the local and 
national government? 

- What contact/relationship does the return-house have to local NGOs wor-
king in the area?

- Is there an ongoing line of communication established for the child after 
their return (to maintain any links or relationships established in the host 
country?)

- How long can a child possibly stay in a return-house for? 

Care of the child in the return-house
- What measures are in place to ensure the care the child receives in the 

return-house is in the child’s best interests? 
- What is the quality of care provided to the child in the return-house – what 

level of health services (to ensure mental and physical health and deve-
lopment), education, training is made available to the child? 

- What discipline/behaviour measures are in place in the return-house? 
- What safeguards are in place to ensure the child is safe and not at risk in 

the return-house? 
- What measures are in place to guard against child-traffi cking? 
- Are any steps taken to ensure the protection of the child’s identity, for 

example through registration of the child in the country of origin? 
- Are any monitoring measures in place to follow-up on the child in the 

return-house? If so, what are these, and when do they take place? Who 
undertakes monitoring to follow-up? Who receives the report? 

Long-term outcomes for the child
- Are all the children returned to return houses from the Netherlands still 

living in the return-houses, or not? (If not, where are they, e.g. have they 
been reunited with family, have they reached an age where they can no 
longer live in the return-house? Etc)

- What consideration is given to the long-term outcomes for the child? 
- Is a plan made for the child? If so, who is involved in making this plan? Is 

the child involved or not? What does such a plan look like/entail? 
- Is a durable long-term solution planned to lead to reintegration in society 

in the country of origin once a child is forcibly returned to a return-house? 
(Is reintegration actually an aim when a child is forcibly returned to a 
return-house or is it not actually considered under the policy?)

- What role does family reunifi cation play? 
- If family reunifi cation is considered to be an option for a specifi c child, 

what assessment is undertaken of the family to ensure that adequate 
identity checks are undertaken, and to ensure willingness to care for the 
child?

- What safeguards are in place to ensure independence and reliability of 
the information sought and obtained? Who undertakes such an assess-
ment/investigation? 

- If family reunifi cation is considered to be an option for a specifi c child, is 
the child consulted about whether reunifi cation with a family member(s) 
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is what they want to happen? 
- Is the option of family reunifi cation outside the country of origin conside-

red as a possibility? 
- Is any follow-up work undertaken – in the form of monitoring or a pro-

gress-check – in relation to the child after their return to a return-house? If 
so, who by, and how is this information used? 
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The checklist do not necessarily reflect the view of the authors and the European Commission 



3

 

CONTENT 
 
Introduction to the Checklist  
 
1. Goal of the checklist 

2.  Policy background 

3. How to use the checklist 

4. Abbreviations used for references 

 
 
The Checklist 
 
 
1. Designing the return procedure: general child rights and child protection 

1.1. National child protection provisions apply to the situation of children who are subject to a 
return procedure and appropriate child protection  procedures are followed where necessary 

1.2. Mechanisms exist to identify children who may be victims of trafficking or who are at risk of 
abuse, exploitation, neglect or violence 

1.3. When designing the return procedure, specific safeguards must be introduced throughout the 
return process to ensure that the best interests of the child is a primary consideration and that 
appropriate respect is given to best interests throughout the process 

1.4. When designing the return procedure, specific safeguards must be introduced to ensure that 
children are provided with opportunities to have their views and opinions heard 

1.5. Prior to any return decision and procedure, voluntary return is explored with families with 
children, with appropriate consideration of the best interests of the children and appropriate 
consultation with children 
 

2. Assistance to unaccompanied and separated children prior to a return decision      

2.1. Mechanisms are established to identify children who are separated from their primary 
caregivers 

2.2. Prior to any return decision and procedure, unaccompanied and separated children are 
provided with special protection and assistance, with a view to ensuring that all decisions 
have their best interests as a primary consideration 

2.3. Processes are in place to restore family links for unaccompanied or separated children where 
this is requested by the child or their guardian, is in the best interests of the child and where it 
is safe to do so for family members 

2.4. A formal procedure for determining the best interests of an unaccompanied or separated child 
has been undertaken, with a view to identifying a durable solution for the child 
 

3. Decision making procedures 

3.1. Decision making procedures regarding return take specific account of the situation of children, 
including children within families 

3.2. Information has been gathered to indicate that a child will not be at risk of harm, at risk of 
refoulement, or at risk of (re) trafficking or exploitation following their return 
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3.3. Lawyers with special expertise are appointed to families with children and to unaccompanied 
children to represent the children throughout the decision-making process and all relevant 
appeals 

3.4. A prompt and effective remedy exists for children to appeal against the decision to return and 
such appeals have a suspensive effect on any return decision 
 

4. Post decision and pre return phase 

4.1. A voluntary departure period is afforded to returns of families with children to ensure minimal 
disruption to the child’s situation 

4.2. Children have access to education, health and accommodation services pending return 
4.3. Family unity is maintained throughout all stages of the return procedure 

 
5. Detention 

5.1. Alternatives to detention are in place and are fully considered in each case before a decision 
to detain is taken 

5.2. Detention is used only as a measure of last resort and for the shortest possible period, is 
regularly reviewed, and children have access to legal advisers and other actors as well as the 
possibility to challenge the detention decision 

5.3. Detention conditions are suitable for families with children  

5.4. Unaccompanied children are not detained in adult accommodation 
 

6. The return process 

6.1. If, after appropriate consideration of all durable solutions, the return option is pursued, relevant 
information regarding the return procedure is given to the child concerned 

6.2. A plan is in place to assist the child with reintegration following their return 
6.3. Practices for the removal of children are appropriate and proportionate 
6.4. Mechanisms allow for unaccompanied and separated children to be escorted on their journey 

of return 
 

7. Arrival in country of return and post return phase 

7.1. Procedures exist for the formal transfer of care and custodial responsibilities for the child 
7.2. Appropriate reintegration support exists for returning children 
7.3. Formal procedures for monitoring the outcomes of the impact of return for children exist in 

countries of return 
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A. INTRODUCTION TO THE CHECKLIST 
 
 

1. Goal of the Checklist 
 

The goal of this checklist is to support Member States in achieving good practices when considering 

the return of children to third countries. The checklist addresses the situation of both children within 

families and those children who are unaccompanied or separated. Where sections of the checklist 

below are more relevant for unaccompanied and separated children, this is indicated. However, in 

general, policies and practices concerning children should be non discriminatory in accordance with 

the Convention on the Rights of the Child (hereafter the CRC). 

 

The checklist identifies the different steps associated with a decision and procedure to return as 

required under the Return Directive.1 It is informed by obligations under EU and international law. 

Furthermore, it takes account of emerging jurisprudence at national level and from the European Court 

of Human Rights and the European Court of Justice.   Practical indicators are provided for achieving 

good practices and these are informed by the Inventory of Noteworthy Practices.  

 

The checklist should serve as a key reference for Member States in working towards good processes 

and practices when returning children when considering the return of children to third countries.  It is 

suggested that the checklist be revised by the Commission on a periodic basis thus reflecting the 

emergence of relevant evolving practice. 

 

2.  Policy background 
 

Member States have the right to decide which third country nationals may enter and reside in their 

territory and they have the attendant right to take a return decision concerning illegally staying third 

country nationals in line with international human rights obligations. 

 

When the return of children is in question, Member States must consider the general rights of children, 

including their right to be heard and the specific needs and rights of children to be protected from 

harm. In particular, as required under the Return Directive and the CRC, Member States will need to 

consider the best interests of the child before taking any decision and when working to implement a 

decision. 

 

In the case of children travelling with their families, Member States will respect and protect the rights 

of the individual child within the family and the right to private and family life. Member States need to 

1 Directive 2008/115/EC of the European Parliament and the Council on common standards and procedures in 
Member States for returning illegally staying third-country nationals 
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consider the situation of children when making decisions concerning the return of the family and they 

must also consider the safety of the child within the family. Consequently it is important to incorporate 

safeguards in the return process to ensure that the best interests of children are properly considered. 

 

In the case of unaccompanied and separated children, it is acknowledged in the EU Action Plan for 

Unaccompanied Minors,2 and most recently in the Trafficking Directive3, that Member States should 

aim to identify durable solutions, taking the best interests of the child as a primary consideration and 

based on an assessment of the individual circumstances of each case. Return to a country of origin 

should be considered as an option amongst others, including integration into the host country or 

transfer to a third country. 

 

It is also clear that where return is considered to be in the best interests of the child and when the child 

is unaccompanied or separated, there must be adequate care and custodial arrangements in place 

that are adequate for the individual child before they are returned.  The Return Directive expressly 

indicates that a child must be returned to a family member, a nominated guardian or adequate 

reception facilities. 

 

3. How to use the checklist 
 

Towards quality planning in return processes 
 

Member States have traditionally faced a number of challenges when considering the return of 

children. These include how to assess the situation and circumstances in both the Member State and 

the country of origin and how to assess the best interests of the child.  For example, in the case of an 

unaccompanied or separated child, Member States frequently encounter challenges as regards 

methods for family tracing and for assessing the situation of the family. Difficulties may be experienced 

in transnational contacts with actors in third countries that need to be involved in assessing or 

implementing returns.  

 

As a consequence, several countries simply do not return unaccompanied children until they reach the 

age of 18 or work towards the return of the child only when it is part of a voluntary return programme, 

rather than an outcome determined by a formal procedure. Several other countries have worked to 

develop practices which would allow for return of children but these tend still to be in development, 

rather than being mature, systematic practices with demonstrable effects.   

 

In relation to children within families, Member States’ practice tends to focus largely on the situation of 

the adults in the family, although there is emerging jurisprudence concerning the need to take account 

2 Communication from the Commission to the European Parliament and the Council, Action Plan on 
unaccompanied Minors (2010-2014) SEC(2010)534 
3 Directive 2011/36/EU of the European Parliament and the Council on preventing and combating trafficking in 
human beings and protecting its victims, and replacing Council Framework Decision 2002/629/JHA 
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of the best interests of the children within the family. In Nunez v Norway, the European Court of 

Human Rights held that the removal of a mother of two children would be in breach of her right to 

private and family life because it would have a strong negative impact on her children and would not 

be in their best interests. Similarly, in the United Kingdom, for example in ZH (Tanzania) v Secretary of 

State for the Home Department the court found that the best interests of the child must be a primary 

consideration when considering the removal of any family member.  

 

As a consequence, the checklist is designed as a quality-planning tool to support Member States in 

developing or strengthening their practices.  It refers to the legal obligations and authoritative guidance 

in relation to each step. Its indicators will help actors to assess their existing practices or to develop 

new practice. The Inventory of Noteworthy Practices allows Member States to learn from each other’s 

experiences and indeed to aim to further improve practices.   

 

Addressing the process as a whole 
 

An important feature of the checklist is that it enables actors to look at the process as a whole, rather 

than addressing isolated elements of the process. This approach is crucial to developing effective and 

appropriate processes for engaging with the situation of the child. 

 
Facilitating cooperation between actors 
 

A clear feature of processes considering return is that there is a wide range of actors involved in the 

situation of a child. They hold different mandates and, operationally, are oriented towards different 

primary goals, be it migration control or child protection, which may, or may not coincide in each 

individual case.  This checklist should facilitate cooperation between these actors by providing a 

common framework within which they together discuss the situation of the child and their best 

interests.  

. 

The checklist and the Inventory of Noteworthy Practice are underpinned by good practice criteria 

which highlight some of the common interests of the various stakeholders including that returns are:  

 

 Durable 

 Undertaken in a manner that respects Member States’ international obligations  

 Undertaken in an orderly manner and without unnecessary delay once a decision has been 

made 

 Carried out in a manner that minimises disruption to the stability of children and without 

causing distress to children 

 Undertaken in a manner that upholds the dignity of individuals and in particular children, 

without violence or harm being inflicted on individuals 

 

Further it is in the interests of all stakeholders that mechanisms are in place to provide: 
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 Fair, expedient, appropriate and transparent decision making processes 

 Accurate and accessible information, available at the beginning of the procedure, not least to 

explain options concerning return thus enabling real choices about voluntary return 

 

Facilitating cooperation between actors will also help ensure a suitable and effective allocation of 

resources and improve children’s participation in the process, thereby making the return process more 

fair, workable and sustainable. 

 

4. Abbreviations used for references 
 

The checklist refers to some of the relevant international standards, recommendations and guidelines. 

The following abbreviations and acronyms are used: 

 

- CRC - United Nations Convention on the Rights of the Child 

- UN Refugee Convention - United Nations 1951 Convention Relating to the Status of Refugees 

- CoE Trafficking Convention - Council of Europe Convention on Actions against Trafficking in 

Human Beings,  

- Return Directive - Directive 2008/115/EC of the European Parliament and the Council on 

common standards and procedures in Member States for returning illegally staying third-

country nationals 

- Trafficking Directive - Directive 2011/36/EU of the European Parliament and the Council on 

preventing and combating trafficking in human beings and protecting its victims, and replacing 

Council Framework Decision 2002/629/JHA 

- Asylum Procedures Directive - Directive 2005/85/EC of 1 December 2005 on minimum 

standards on procedures in Member States for granting and withdrawing refugee status  

- Asylum Reception Directive Directive 2003/9/EC of 27 January 2003 laying down minimum 

standards for the reception of asylum seekers  

- General Comment No 6 - Committee on the Rights of the Child General Comment No 6 on the 

Treatment of Unaccompanied and Separated Children Outside their Country of Origin 

- General Comment No 12 – Committee on the Rights of the Child General Comment No 12 on 

the right of the child to be heard 

- SCEP Statement of Good Practice - Separated Children in Europe Programme, Statement of 

Good Practice, 2009  

- UNHCR Guidelines on Unaccompanied Children - UNHCR Guidelines on Policies and 

Procedures in dealing with Unaccompanied Children Seeking Asylum, 1997 

- UNHCR Guidelines on Child Asylum Claims - UNHCR Guidelines on International Protection: 

Child Asylum Claims under Articles 1(A)2 and 1(F) of the 1951 Convention and/or 1967 

Protocol relating to the Status of Refugees, 2009 

- ExCom Conclusions - UNHCR Executive Committee Conclusion on Children at Risk, 2007 
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- CoE Guidelines on Forced Return - Council of Europe, Twenty Guidelines on Forced Return, 

2005 

- UNHCR BID Guidelines - UNHCR Guidelines on Determining the Best Interests of the Child, 

2008 

- JHA Conclusions - Council conclusions on unaccompanied minors, June 2010 

- Belgian Presidency Recommendations 2010 - Belgian EU Presidency Recommendations on 

Unaccompanied Children at the EU External Borders 
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Indicators: 

• All children in situations of irregular migration, whether within families or 

unaccompanied, fall under national child protection legislation and measures 

• Children are cared for within their families unless it has been 

demonstrated that this is not in the child’s best interests; where children have 

been removed from their families under national legislation, all appropriate 

procedures have been followed 

• Inter-agency cooperation protocols are in place between actors involved 

in the situation of the children 

• Child welfare/protection authorities are responsible for the care and well-

being of separated and unaccompanied children  

• Agencies providing care to children have child protection policies and staff 

caring for children are trained in child protection 

• Child protection agencies have training in relation to the situation of 

children in migration and the issues which they confront 

1.1 National child protection provisions apply to the situation of children 
who are subject to a return procedure and appropriate child protection  
procedures are followed where necessary 

B. THE CHECKLIST   
 

1.  Designing the return procedure: general child rights and child 
protection 

 

 
 
 
 

 
 
 
 

 

 
 

International Legal Obligations: 
• Return Directive, Article 5 
• Trafficking Directive, Articles 11(4) and 13(2) 
• CRC, Article 2 and 19 

 
Authoritative Guidance: 

• General Comment No 6, paragraph 67 

International Legal Obligations: 
• Return Directive, Article 5 
• CRC, Article 3 
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Indicators: 

• Border guards, immigration officials and other actors encountering arrivals or 

presence of third country national children in their country should receive 

tools and appropriate training to identify children in situations of risk 

• Member States develop a toolkit containing profiles and indicators to assist 

officials in identifying children in situations of risk, including trafficking  

• Mechanisms are in place to ensure all children in situations of risk are 

referred to the appropriate and specialised child welfare agencies who 

provide them with care and protection 

International Legal Obligations: 
• Return Directive, Articles 5 and 10(1) 
• Trafficking Directive, Articles 11.4, 18.3 
• CoE Trafficking, Article 10 
• CRC, Articles 1, 8 and 35 
• Asylum Reception Directive, Article 17(1) 

 
Authoritative Guidance: 

• General Comment No 6, paragraph 31 
• SCEP Good Practice, sections C3 and D2 
• UNHCR Guidelines on Unaccompanied Children, paragraphs 5.1 – 5.3  

  
 

 
 
  
 
 
 
 
 
 
 
 
 
 
 
 
 
 

1.2  Mechanisms exist to identify children who may be victims of 
trafficking or who are at risk of abuse, exploitation, neglect or violence
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International Legal Obligations: 
• Return Directive, Article 5, preamble paragraphs 4 and 22 
• Trafficking Directive, preamble paragraph 8, Article 13.1  
• CRC, Articles 3 and 6 

 
Authoritative Guidance: 

• General Comment No 6, paragraphs 26 and 27 
• General Comment No 12, paragraphs 2 and 70 

Indicators: 

• There should be an obligation to provide information to persons subject 

to the return procedure which specifically refers to the way in which the 

best interests of the child must be identified and considered within the 

process 

• Decision-making and return processes are required expressly to consider 

the best interests of children (more generally see 3.1 below). Where the 

child is within a family, the child’s best interests must be systematically 

considered, independently from the circumstances of their parents, with a 

view to contributing to the overall decision in relation to the family or 

individual decisions in relation to family members. In the case of 

unaccompanied children, there should be a best interests determination 

(see 2.4 below) 

• All relevant actors and decision makers involved in the situation of 

children are familiar with the necessary legal considerations and 

procedures for returning children and have received training and are 

qualified to fulfil their roles regarding the return of children 

1.3 When designing the return procedure, specific safeguards must be 
introduced throughout the return process to ensure that the best 
interests of the child is a primary consideration and that appropriate 
respect is given to best interests throughout the process 
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Indicators: 

• There must be a requirement to explain options to the child and 

information about their situation and they must be supported in 

understanding this information 

• As part of the decision making process, the lawyers of the child and the 

decision makers must be required to solicit the child’s views in 

appropriate processes. The child’s views must be fully taken into 

account accordance with their age and maturity   

• Interviews, appointments, meetings and discussions about the child’s 

wishes and feelings must be required to use child appropriate language 

and be conducted in a child sensitive manner in appropriate settings  

Also see Section 3 below. 

1.4 When designing the return procedure, specific safeguards must be 
introduced to ensure that children are provided with opportunities 
to have their views and opinions heard 

International Legal Obligations: 
• Trafficking Directive, Article 14 
• CRC, Article 12  

 
Authoritative Guidance: 

• General Comment No 6, paragraphs 25 and 84 
• General Comment No 12, paragraphs 2 and 70 
• SCEP Good Practice, section B4 
• UNHCR Guidelines on Unaccompanied Children, paragraphs 5.14 and 5.15 
• UNHCR Guidelines on Child Asylum Claims, paragraphs 70 and 71 
• ExCom Conclusions, paragraph b(iv) 
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1.5 Prior to any return decision and procedure, voluntary return is explored 
with families with children, with appropriate consideration of the best 
interests of the children and appropriate consultation with children 

 
 
 

 
 
 
 
Indicators: 
 

• Assisted voluntary return and reintegration (AVRR) programmes are available which 

are specially adapted to the needs of children and families  

• Information is provided to families on the availability of such programmes covering: 

o Availability of financial support 

o Availability of assistance with reintegration, including reintegration for 

the children into education or training 

o The potential consequences of accepting or refusing AVRR, for 

example possible re-entry bans or the requirement to reimburse AVRR 

expenses if they subsequently return to the EU 

• Children within families have been provided with opportunities to contribute to the 

decision regarding voluntary return 

• An assessment of whether voluntary return is in the best interests of the child has 

been undertaken, with input from all relevant actors including those specialising in the 

welfare and protection of children 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

International Legal Obligations: 
• CRC, Articles 3 and 12 

 
Authoritative Guidance: 

• SCEP Good Practice, section D15.2 
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2.  Assistance to unaccompanied and separated children prior to a 
return decision      

                               
 

2.1 Mechanisms are established to identify children who are separated from 
their primary caregivers 

 
 
 

 
 

 
Indicators: 

 

• Border guards, immigration officials and other actors encountering third country 

national children arriving or present in their country, regularly receive training, tools 

and materials on:  

o Circumstances and behaviour that may indicate an applicant is a child 

o Communicating with and interviewing children 

o The principle of applying the benefit of the doubt where a person who may be 

an unaccompanied or separated child 

o The processes which exist to initiate formal identification procedures where 

necessary with all appropriate safeguards 

• Mechanisms are in place to ensure all children are referred to the appropriate and 

specialised child welfare agencies who provide them with care and protection 
• In cases of doubt as to age or responsibility of the adult in relation to the child, child 

appropriate identification procedures are in place relating to age assessment and 

screening of accompanying adults  
 

 
 
 
 
 

International Legal Obligations: 
• Return Directive, Article 10.1 
• Trafficking Directive, Article 11.4  
• Asylum Procedures Directive, Article 17 
• CRC, Articles 11 and 20  

 
Authoritative Guidance: 

• General Comment No 6, paragraph 31 
• SCEP Good Practice, sections D2 and D4 
• UNHCR Guidelines on Unaccompanied Children, paragraphs 5.1 – 5.3  
• Belgian EU Presidency recommendations on Unaccompanied Children at the 

EU external borders 
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International Legal Obligations: 
• Return Directive, Article 10.1 
• Trafficking Directive, Articles 13, 14.1, 14.2 and 16.3 
• CRC, Articles 3, 12, 18 (1,2) and 20 (1) 

 
Authoritative Guidance: 

• General Comment No 6, paragraphs 33 – 38 and 95 
• SCEP Good Practice, section D3 
• UNHCR Guidelines on Unaccompanied Children, paragraph 5.7 
• UNHCR Guidelines on Child Asylum Claims, paragraph 69 

2.2 Prior to any return decision and procedure, unaccompanied and separated 
children are provided with special protection and assistance, with a view to 
ensuring that all decisions have their best interests as a primary 
consideration 

 
 

 

 
Indicators: 
 
• Children are provided with appropriate accommodation and are able to access basic 

services such as health and education 

• Information is provided to children in an appropriate format on the processes in which they 

may be involved and the services and assistance available to them 

• A guardian is appointed for every unaccompanied child as soon as possible and is 

provided throughout any procedures and formal identification procedures 

• The guardian is:  

o Qualified and trained, independent and accountable 

o Has a clear mandate in relation to the situation of the child and is tasked to act in the 

child’s best interests 

o Able to communicate effectively with children 

o Knowledgeable about child migration, including asylum and trafficking, and familiar 

with the general context of immigration procedures including return procedures4 

o Able to communicate in a language the child fully understands or is otherwise skilled 

in working with interpreters 

o Able to ensure the necessary involvement of other actors including interpreters and 

cultural mediators 

• The guardian is fully consulted by other actors and the opinion of the guardian is taken into 

consideration on all stages of the return procedure 

• Legal assistance is available to the child throughout any procedures 

• Processes exist to engage the child in considering the opportunities that they wish to plan 

around for the future 

4 This knowledge could be acquired after appointment into the role through training 
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2.3 Processes are in place to restore family links for unaccompanied or 
separated children where this is requested by the child or their guardian, is in 
the best interests of the child and where it is safe to do so for family members  
 
 
 
 

 

 
 
 
 
Indicators: 
 

• The child or their guardian has requested that family tracing is undertaken 

• Steps are taken to ensure that it is safe to pursue family tracing and that there are no 

risks to the family associated with the tracing 

• The tracing enquiry is undertaken by an independent agency experienced in family 

tracing 

• Child sensitive and age appropriate methods are used to gather the information 

necessary to undertake the tracing enquiry 

• The child’s right to a confidential service and privacy is respected 

• Support exists to restore the child’s contact with the family where this is possible and 

assessed to be appropriate, including support from a guardian, where necessary to 

facilitate understanding by the family of the child’s circumstances 

•  Counselling is provided to assist the child and their family restore their relationship 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

International Legal Obligations: 
• Asylum Reception Directive, Article 19(3) 
• CRC, Article 10 

 
Authoritative Guidance: 

• General Comment No 6, paragraphs 80, 81 and 82 
• SCEP Good Practice, section D7 
• UNHCR Guidelines on Unaccompanied Children, paragraph 10.5 
• UNHCR Guidelines on Child Asylum Claims, paragraph 68 
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2.4 A formal procedure for determining the best interests5 of an 

unaccompanied or separated child has been undertaken, with a view to 
identifying a durable solution for the child 

 
 

 
 

 
 
 
Indicators: 
 

• There is a formal procedure to determine the best interests of the child which leads to 

a decision or informs decisions on outcomes 

• A holistic and multi-disciplinary approach is applied, with relevant actors involved in 

the situation of the child consulted 

• Information is available as regards the current situation of the child and relevant 

circumstances in the country of origin (see Section 3 below) 

• The best interests determination identifies the options available which may include, 

but are not limited to: 

o Family reunification, return to a nominated guardian or return to adequate 

reception facilities in the child’s country of origin 

o Family reunification in another country 

o Integration into the Member State where the child is living 

• When considering family reunification the family has been assessed by a specialist 

childcare agency as suitable carers who will not harm the child and appropriate 

5 A best interests’ determination describes the formal process designed to determine the child’s best 
interests for particularly important decisions affecting the child, that require stricter procedural 
safeguards. Such process should ensure adequate child participation without discrimination. It should 
also allow the views of the child to be given due weight in accordance with age and maturity. It involves 
decision-makers with relevant areas of expertise, and balances all relevant factors in order to assess the 
best option. UNHCR Guidelines on Determining the Best Interests of the Child,2008, page 8 

International Legal Obligations: 
• Return Directive, preamble 22, Articles 5(a) and 10(2) 
• Trafficking Directive, Articles 13(1) and 16(2) 
• CRC, Article 3 (1,2) 
 
Authoritative Guidance: 
• General Comment No 6, paragraphs 19 – 22, 27, 84, 92, 93 
• CoE Guidelines on Forced Return, guideline 11 
• SCEP Good Practice, sections B1, D9.1 and D15.3 
• UNHCR BID Guidelines, pages 23, 26, 70, 72 and annex 9 soon to be 

supplemented by specific BID guidance for industrialised countries 
• ExCom Conclusions, paragraphs g(i) and h(xv) 
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actors6 have liaised with the child’s family and are available to provide counselling to 

the family prior to the return 

• Where efforts to trace the child’s family have failed, or family have been traced but 

reunification is not appropriate at the current time, return to the care and custodial 

responsibility of a nominated guardian in the country of return may also be explored 

where it may be in the child’s best interests. Identifying a suitable guardian should 

start with consideration of, but not necessarily limited to, the child’s extended family 

• Before deciding on return to a guardian, checks have been undertaken that have 

established that the guardian is a suitable person to ensure the best interests of the 

child and care for the child and they have been assessed by a specialist childcare 

agency as suitable carers who will be able to care for the child, support and protect 

the child from harm 

• Where neither family reunification nor return to a nominated guardian is possible or 

appropriate, due consideration has been given to whether the needs and best 

interests of the child will be met by a residential placement, including family-based 

care.  In this instance, appropriate consideration must be given to the purpose of the 

residential placement and the type, quality and monitoring of residential placement 

that is available and whether it will meet the needs and wishes of the individual child. 

The residential placement should be embedded in a functioning child protection 

system to ensure standards are met.  An independent guardian in the country of 

origin must be assigned to act in the child’s best interests. There must be a possibility 

to prepare an individual care plan which considers further attempts to trace the child’s 

family and addresses long-term plans as well as immediate needs of the child,.   

• Reintegration support for the child is available both prior to return and on return 

• Due consideration is given to the views and wishes of the child, taking into account 

their age and maturity; the child’s guardian and legal representative are involved but 

should not be responsible for making the best interests determination. 

 
 

 

 

 

 

 

 

 

 

procedures 

6  Appropriate actors may include social workers, teachers, and other specialist professionals who have 
supported the child in the returning country  
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3.1 Decision making procedures regarding return take specific account of the 

situation of children, including children within families 
 
 
 

 
 
 
 
Indicators: 
 

• Decision making processes reflect international legal standards and are: 

o Clear and transparent and include a right of appeal with suspensive effect 

and for which legal aid is available (see 3.3) 

o Decisions are always based on an assessment of each case 

o Specifically consider the circumstances of the children within the family 

o In the case of unaccompanied and separated children, they are based on, or 

informed by, a Best Interests Determination (see section 2.4 above) 

o Have processes to draw on and/or gather available information about 

conditions in the country of origin, especially with regards to the situation of 

children, as well as the circumstances of the children in the destination 

country (see 3.2 below) 

o Child appropriate in that they follow specific procedures for considering the 

views of children, for example, appropriately paced interviews with breaks, 

appropriately timed interviews (when children are not tired) support from 

guardians for unaccompanied children  during interviews, interviews held in 

settings designed for children  

o Made with minimal delay whilst recognising the need to gather all relevant 

material and to undertake the procedure at a pace suitable for the child and 

sensitive to their particular needs 

• All relevant actors and decision makers have received appropriate training and are 

qualified to fulfil their roles 

• Actions that amount to child-specific persecution have been fully considered and 

decision makers have had training in recognising and understanding the implications 

of child-specific persecution 

International Legal Obligations: 
• Return Directive, preamble paragraphs 6 and 8 
• Trafficking Directive, Article 14.2 
 
Authoritative Guidance: 

• General Comment No 6, paragraphs 64, 66, 71 – 74, and 95 
• SCEP Good Practice, sections D11 and D12 
• UNHCR Guidelines on Unaccompanied Children, paragraphs 4.2, 8.1- 8.10, 

and 9.7  
• UNHCR Guidelines on Child Asylum Claims, paragraphs 65, 66, 72-74 
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3.2 Information has been gathered to indicate that a child will not be at risk of 

harm, at risk of refoulement, or at risk of (re) trafficking or exploitation 
following their return 

 
 
 

 
 
 
 
Indicators: 
 

• A general risk and security assessment has been undertaken to guarantee that the 

child will not be at risk of torture, serious harm, persecution, trafficking, exposure to 

other forms of exploitation and violations or other inhuman or degrading treatments if 

returned to a country of origin 

• An assessment of family’s situation has been undertaken including their finances and 

whether they have outstanding debts to smugglers or traffickers, which confirms that 

it is safe for the child to return  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

International Legal Obligations: 
• Return Directive, Article 5 
• CoE Trafficking, Article 16.7 
• CRC, Articles 6, 19, 32, and 34 – 37, 
• UN Refugee Convention, Article 33 

 
Authoritative Guidance: 

• General Comment No 6, paragraphs 26 - 28, 50 – 53 and 84 
• UNHCR BID Guidelines, page 70 
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3.3 Lawyers with special expertise are appointed to families with children and 

to unaccompanied children to represent the children throughout the 
decision-making process and all relevant appeals 

 
 
 

 
 
 
 
 
Indicators: 
 

• Before the decision to return a child has been taken the child is represented by a 

suitably qualified lawyer specialising in immigration law, including knowledge, or 

capability to access knowledge, of the child’s country of origin, and international 

protection and skilled in working with children 

• Legal aid is provided to an unaccompanied and separated child or to the family, or 

where circumstances require to a child within the family, at no cost to them 

• If necessary, lawyers will use interpreters or work with a guardian to inform their 

clients of the possibility of an appeal 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

International Legal Obligations: 
• Return Directive, preamble paragraph 11 and article 13 (3,4) 
• Trafficking Directive preamble 19 
• CRC, Articles 12 and 22 

 
Authoritative Guidance: 

• General Comment No 6, paragraph 69 
• General Comment No 12, paragraph 36  
• SCEP Good Practice, section D10 
• UNHCR Guidelines on Unaccompanied Children, paragraphs 4.2 and 8.3 
• UNHCR Guidelines on Child Asylum Claims, paragraph 69 
• ExCom Conclusions, paragraph b (iv) 
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3.4 A prompt and effective remedy exists for children to appeal against the 

decision to return and such appeals have a suspensive effect on any return 
decision 

 
 
 

 
 
 
 
Indicators: 
 

• There is a procedure for lodging appeals against return decisions 

• Return decisions are documented and given in written form to the individual(s) 

concerned and include information about how the decision can be appealed and 

noting the timeframe in which an appeal is to be made   

• Children are informed about these procedures (with specific references to deadlines 

for their submission). They are supported, for example by a lawyer or a guardian, to 

understand the procedures. Where children have limited capacity to understand the 

procedures their guardian should be informed about the procedures  

• The decision on the outcome of the appeal is informed by the Best Interests 

Determination  

• The child has been consulted and supported, in the case of unaccompanied children, 

by their guardian and given appropriate opportunities to be heard  

• Legal aid is available throughout the entire appeals procedure 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

International Legal Obligations: 
• Return Directive, Article 13  
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4. Post decision and pre return phase 
 

 
4.1 A voluntary departure period is afforded to returns of families with 

children to ensure minimal disruption to the child’s situation 
 
 

 

 
 
 
Indicators: 
 

• A voluntary departure period is available which allows time for the child and family to 

adapt and prepare appropriately for return  

• All relevant stakeholders (including the child’s guardian) should be involved at this 

stage and good communication needs to be ensured between them 

• Families with children are informed in writing about the possibilities to seek a 

voluntary departure period of a suitable period 

• The grant of a voluntary departure period is notified to the family in writing 

• The length of the voluntary departure period (or the availability if extensions to the 

voluntary departure period)  is sufficient to allow children 

o To complete school examinations or reach other academic milestones, for 

example the end of term/semester, academic year  

o To receive medical treatment or other healthcare where this is necessary in 

the short term or unavailable following return 

o To acquire all necessary documentation such as birth certificate, education 

records and health records 

 
 
 

International Legal Obligations: 
• Return Directive, Article 7(1) and 7(2) 
• CRC, Articles 16, 24, 28 and 31 

 
Authoritative Guidance: 

• General Comment No 6, paragraphs 40 and 41 
• CoE Guidelines on Forced Return, guideline 11 
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4.2 Children have access to education, health and accommodation services 

pending return 
 

 

 
 
 
Indicators: 
 

• The services provided to the child and their daily routines are maintained including  

o School attendance with reference to completing semesters, the academic 

year and the taking of exams 

o Remaining in their current accommodation  

o Access to healthcare services  

o Access to recreation and leisure services 

 

 

 

 

4.3 Family unity is maintained throughout all stages of the return procedure 
 

 
 

 
 
 
Indicators: 

• Children are not separated from their family unless it is in their best interests, for 

example, if the child is being abused by a family member within the family  

• Any decision to detain a family member considers the best interests of the child 

concerned and separation is avoided 

• Alternatives to detention are considered fully (see 5.1 below)  

• Where a parent is detained regular contact between the parent and child is arranged 

in a child-friendly setting that does not frighten or disturb a child  

International Legal Obligations: 
• Return Directive, Article 14 (1a) 
• CRC, Articles 9 and 18 

  

International Legal Obligations: 
• Return Directive, Article 14(1b), 14(1c) and 14(1d) 
• Trafficking Directive, Article 14(1) 
• CRC, Articles 24, 26, 28 and 31 

 
Authoritative Guidance: 

• General Comment No 6, paragraphs 40, 41,44, 46 and 49 
• SCEP Good Practice, section D8.1- D8.4 
• UNHCR Guidelines on Unaccompanied Children, paragraphs 7.2, 7.9, and 

7.11-7.13  
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5. Detention 
 
 
 
5.1 Alternatives to detention are in place and are fully considered in each case 

before a decision to detain is taken 
 

 

 
 
 
 
Indicators: 
 

• Alternatives to detention of children and families with children are fully considered, 

including, for example 

o Regular reporting to the police or border guards as appropriate 

o Placement in reception centres or other accommodation where curfews are 

imposed 

o Provision of a bail, bond, surety or guarantee 

o Surrendering of documentation 

o Regular liaison with the family and coaching on return 

• The reasons why alternatives to detention are judged to be inappropriate are 

documented 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

International Legal Obligations: 
• Return Directive, preamble paragraph 16 and Article 15 (1) 
• CRC, Article 37(b)  

 
Authoritative Guidance: 

• General Comment No 6, paragraph 61 
• SCEP Good Practice, section D6.1 
• UNHCR Guidelines on Unaccompanied Children, paragraph 7.6  
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5.2 Detention is used only as a measure of last resort and for the shortest 

possible period, is regularly reviewed, and children have access to legal 
advisers and other actors as well as the possibility to challenge the 
detention decision 

 
 
 

 
 
 
 
Indicators: 
 

• Detention of children is avoided  

• Children are held in detention for the shortest possible period necessary to effect 

removal. To this end Member States should have actively taken steps to remove the 

family prior to detention, for example, flights to return the family are imminent 

• Provisions on children within families should be in line with those for unaccompanied 

children to avoid discrimination 

• Any decision to detain fully considers, and must be in line with, the best interests of 

the child in the individual circumstances of each case 

• The decision to detain is documented and subject to judicial oversight and regular 

review. Children and families with children are advised that they can have access to 

legal advisers  

• In detention, children and families with children are allowed to see their legal adviser, 

physician and other actors, for example, guardians, social workers, psychologists and 

NGOs, without being impeded 

• The situation of children affected by detention is continuously monitored. The welfare 

of children and any changes in their health, mental health or behaviour is considered 

as part of the review of detention. The review considers any detrimental impact upon 

the children caused by their separation from parents or carers, or a decline in the 

health or mental health of the adults caring for them 

 
 
 
 
 
 
 

International Legal Obligations: 
• Return Directive, Articles 15(3), 16(2), 16(4), and 17(1) 
• CRC, Articles 37(b) and 37(d) 

 
Authoritative Guidance: 

• General Comment No 6, paragraph 61, 
• UNHCR Guidelines on Unaccompanied Children, paragraph 7.7  
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5.3 Detention conditions are suitable for families with children  

 
 

 
 
 
 
 
Indicators: 
 

• Families are detained in accommodation that is separate from single adults 

• Family unity is maintained and families are accommodated together 

• The accommodation provides privacy regarding toilets, bathrooms and sleeping 

areas which reflect age and gender  

• Children have access to education and educational materials, books, paper and 

pencils  

• Opportunities exist for open air recreation and exercise and children have access to 

toys and play areas 

• Children are provided with nutritional meals and have an age appropriate diet 

• The premises where children are detained are appropriate for this purpose  

• The centres that are used to detain children have a child protection policy and all staff 

working in these centres are trained in child protection and in recognising the signs 

that may indicate that a child is being abused or is at risk of abuse. Centres are 

regulated and inspected/monitored by an external body and children’s safeguarding 

should be part of the regulatory criteria  

• Access to medical care is available in detention centres 

 
 
 
 
 
 
 
 
 
 
 
 

International Legal Obligations: 
• Return Directive, preamble paragraph 17 and Articles 16(3), 17(2), 17(3) and 

17(5) 
• CRC, Article 37(c) 

 
Authoritative Guidance: 

• General Comment No 6, paragraph 63 
• UNHCR Guidelines on Unaccompanied Children, paragraphs 7.7 and 7.8 
• CoE Guidelines on Forced Return 
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5.4 Unaccompanied children are not detained in adult accommodation  

 
 

 

 
 
 
Indicators: 
 

• Detention of unaccompanied children is avoided 

• Unaccompanied children are never held in accommodation with adults and communal 

areas are monitored to ensure unaccompanied children are safe within them 

• Conditions are suitable for children (see 5.3 above) 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

International Legal Obligations: 
• Return Directive, Articles 16(3), 17(4) and 17(5) 
• CRC, Article 37(c) 

 
Authoritative Guidance: 

• General Comment No 6, paragraph 63 
• UNHCR Guidelines on Unaccompanied Children, paragraphs 7.7  
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6 The return process 
 
 
 
6.1 If, after appropriate consideration of all durable solutions, the return option 

is pursued, relevant information regarding the return procedure is given to 
the child concerned 

 
 

 

 
 
 
 
Indicators: 
 

• Where necessary families are supported in sharing information, throughout the 

process, with their children 

• Information is given to all children throughout the process, either verbally or in writing 

that is: 

o Delivered by independent sources  

o In the child’s mother tongue, or where necessary through an interpreter or in 

a language which the child fully understands 

o Simple, and appropriate to the level of maturity of the child 

o Delivered in a non-threatening environment, for example, in a community 

centre or where the child is living 

• Children are afforded regular opportunities and are allowed to ask questions and 

check the information that has been given to them 

• Mechanisms are in place to check that they have correctly understood the information 

that they have been given (for instance through asking the children to feedback what 

they have been told in their own words) 

 
 
 
 
 
 
 
 
 

International Legal Obligations: 
• Return Directive, Article 12 (1,2) 
• CRC, Article 17 

 
Authoritative Guidance: 

• General Comment No 6, paragraph 24 
• SCEP Good Practice, sections B5 
• ExCom Conclusions, paragraph h(xiv) 
• JHA Council Conclusions, paragraph 28 
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International Legal Obligations: 
• Return Directive, Article 10(2) 
• CRC, Articles, 24, 27-29, 31 and 39 

 
Authoritative Guidance: 

• SCEP Good Practice, sections D15.3 
• ExCom Conclusions, paragraph h(xiv) 

International Legal Obligations: 
• Return Directive, Article 8(4)  

 
Authoritative Guidance: 

• General Comment No 6, paragraph 87 

6.2 A plan is in place to assist the child with reintegration following their return 
 

 
 

 
 

Indicators: 
 

• A reintegration plan has been prepared which covers schooling, training and 

employment opportunities, access to appropriate health care, accommodation, and 

care and protection and reintroduction into the community  

• An assessment has been undertaken regarding the provision of financial support 

necessary for the child and families with children to re-establish themselves within 

their community 

• The family of unaccompanied children is involved and there is regular communication 

with the child and care givers 

 
 
 
 
6.3 Practices for the removal of children are appropriate and proportionate 

 
 

 

 
 
Indicators: 
 

• Voluntary return has been fully explored and a voluntary departure period has been 

set to ensure that the family can return in a well organised way 

• Children are given a chance to say “goodbye” to friends in the host country 

• The use of force and physical restraint whether on adult family members or on 

children, is avoided  

• Practices are sensitive to the needs of children, for example (they do not take place in 

the middle of the night nor are children ever removed directly from school) 
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International Legal Obligations: 
• Return Directive, Article 10(2) 
• CRC, Articles 11 and 18  

 
Authoritative Guidance: 

• General Comment No 6, paragraph 85 
• UNHCR Guidelines on Unaccompanied Children, paragraphs 9.4  
• SCEP Good Practice, section D15.6 

 
6.4 Mechanisms allow for unaccompanied and separated children to be 

escorted on their journey of return 
 
 

 
 
Indicators: 
 

• Funds are available to allow guardians from the sending country or other actors who 

the child chooses to accompany them on their return journey and take part in the 

transfer of care and custodial responsibilities 

• The child is actively engaged in the process of deciding which individual will fulfil the 

escort role 

 
 
 
 
7.  Arrival in country of return and post return phase 
 
 
7.1 Procedures exist for the formal transfer of care and custodial 

responsibilities for the child 
 

 

 

Indicators: 
 

• Formal procedures exist for the transfer of the care and custodial responsibilities 

of a child 

• All relevant actors involved in the return are familiar with these procedures 

• The person or agency taking charge of the child will be notified in advance of the 

child’s arrival and given sufficient notice to prepare for the taking of care and 

custodial responsibilities 

• The person or agency to whom the care and custodial responsibilities are being 

transferred to has been identified and vetted and the procedures have established 

that the child will be cared for and protected whilst in their care

Authoritative Guidance: 
• SCEP Good Practice, section D15.5 
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International Legal Obligations: 

• Return Directive, Article 10(2) 
• CoE Trafficking Convention Article 16.5 

 

7.2 Appropriate reintegration support exists for returning children 
 
 

 

Indicators: 
• Proper and well resourced reintegration infrastructure exists to address the situation 

of returning children 

• Access to education, training and job opportunities is ensured  

• Support for reintegration for the family, including counselling services, is provided 

• Local child protection actors are available to support and monitor the situation of the 

child 

 

 

 
7.3 Formal procedures for monitoring the outcomes of the impact of return for 

children exist in countries of return 
 

 

 

 

Indicators: 
• Experienced actors provide monitoring in the country of return to ensure that what 

has been agreed as part of a reintegration plan is delivered 

• The process for monitoring includes direct contact by those undertaking the 

monitoring with the child and their family 

• A monitoring checklist has been drafted identifying appropriate indicators including 

indicators for registration (or civil status recognition), accommodation, education, 

employment, health care, reintegration into family and the community and considering 

whether the child is safe, and healthy 

• Consideration is given to the particular vulnerabilities of girls and monitoring 

specifically considers the situation of girls and is alert to gender specific exploitation

Authoritative Guidance: 

• SCEP Good Practice, section D15.5 
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A girl walks along a street of in Kandahar, capital of Kandahar Province. Attacks on schools and girl students 
throughout the country have deterred many families from sending their children to offi cial schools. Afghanistan, 
2010
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A young girl child carries her infant sister in her arm standing outside her house in the city of Old Herat, Afghani-
stan. 
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In 2010 in Iraq, a boy stands on a debris-choked street in the city of Nasariyah, in Dhi Qar Governorate. Iraq, 2010
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Children walk along a street patrolled by United States military forces in the Garmsir Bazaar, in 
Helmand Province. Afghanistan, 2010
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Women in burqas and their children wait to see a doctor at a health clinic in the Khan Kalacha 
area of Kandahar, capital of Kandahar Province. Afghanistan, 2010
.
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A young boy molds brick in Aryana brick kiln in Surkh Road District. There are over 70 brick 
kilns in Surkh Road District, about 10km south of the city of Jalalabad in Nangarhar Province 
in Afghanistan. In 2010 with UNICEF supported Provincial Departments of Education and Youth 
and helped established 23 community based school (CBS) in these brick Kilns where 704 wor-
king children including 316 girls from these brick Kilns found access to education. Afghanistan, 
2010
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A woman carries a child on a path in the village of Kaniaka, in Katanga Province.
Congo, Democratic Republic of the, 2011
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A girl and a boy carrying a jerrycan of water walk along a path in Mukanga-Moke Village, Ka-
tanga Province. Congo, Democratic Republic of the, 2011
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A girl and her younger sister gather water at a water source near the Mweso River in the North 
Kivu, DRC on July 7, 2010. Congo, Democratic Republic of the, 2010
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On 26 July, children who have been displaced from the Lower Shabelle area stand at the 
entrance to their family’s makeshift shelter in the Wardhiglay area of Mogadishu, the capital. 
Somalia, 2011
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A boy carries a shovel on his shoulder as he walks down a dirt path in the village of Nsumba, 
Bas-Congo province, Democratic Republic of Congo on Thursday June 23, 2011. Congo, Demo-
cratic Republic of the, 2011
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A young woman holds her daughter in the courtyard of their home, in the village of Vakil 
Monn, in Helmand Province. The woman is one of 18 children of a farmer. She and her siblings 
have not attended school because there are none in the area. The village is near a former tra-
ding centre for opium and weapons, and is currently occupied by military forces. Afghanistan, 
2010
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A woman, her infant on her back, awaits a food distribution at a wet feeding centre, in the Hawl 
Wadag District of Mogadiscio, the capital. Somalia, 2011
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Girls attend an informal school outside a mosque in the Mian Poshteh Bazaar, a former trading 
centre for opium and weapons in Helmand Province. Afghanistan, 2010
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